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1. [bookmark: _Toc99716090]ANALYSE COMPLIANCE TO LEGAL REQUIREMENTS AND RECOMMEND CORRECTIVE ACTIONS


1.1 [bookmark: _Toc513815353][bookmark: _Toc99716091]STATUTORY LAWS
Statutory laws are written laws that have been approved by a legislature (either a state or federal legislature). Statutes may require specific actions, prohibit them, act as declarations of intention or lay out the ways in which government will act in certain circumstances.
A business unit manager is expected to know where to access relevant legislation (Labour, occupational health and safety, the environment, trade constraints, financial framework, legal framework and any other areas specific to the team, department or division) when required.  All legislation pertaining to the specific business should also be available to all employees within the organization.  Most regulations and legislation are available on the Internet:
· Labour regulations can be found on www.labour.gov.za 
· Exchange Control regulations can be found on www.resbank.co.za 
· Financial regulations can be found on www.fsb.co.za 
· Tax regulations can be found on www.sars.gov.za 
· Workman’s compensation regulations can be found on www.wcomp.gov.za 

[image: What is the Difference Between Common Law and Statutory Law?]Most of the above websites also contain links to specific industry-related legislation.  When interpreting legislation, it is important for the manager to ensure that his team, business unit or department is complying with the various legislations and statutory regulations that are applicable. Compliance is either a state of being in accordance with established guidelines, specifications, or legislation or the process of becoming so. Compliance in a regulatory context is a prevalent business concern, perhaps because of an ever-increasing number of regulations and a fairly widespread lack of understanding about what is required for a company to be in compliance with new legislation.

The 15 pieces of Labour legislation that regulate employment issues are:
· The Labour Relations Act, 66, of 1995 (as amended) 
· The Basic Conditions Of Employment Act, 75, of 1997 (as amended) 
· Employment Equity Act, 55, of 1998 
· Skills Development Act, 97 of 1998. 
· The Skills Development Levies Act. 
· The Protected Disclosures Act.
· Companies Act
· The Income tax Act
· Pay as you earn (PAYE)
· Value Added Tax (VAT)
· Turnover tax
· Unemployment Insurance Funds (UIF)
· Compensation for Occupational Injuries and Diseases Act (COIDA)
· POPIA ACT
· BBBEE ACT

1.1.1 [bookmark: _Toc99716092]The Labour Relations Act
The Labour Relations Act (LRA), which came into operation on 11 November 1996, aims to give effect to everyone’s constitutional right to fair Labour practice.   The LRA confers on employees the right to join trade unions and on trade unions the right to represent their members in all employment-related matters. 
The LRA provides a framework within which employees can exercise their right to strike and within which employers can exercise their right to lock out employees from the workplace. 

But more importantly, the LRA confers on employees the right not to be unfairly dismissed and the right not to be subjected to unfair Labour practices by prescribing the grounds on which employees' services can be terminated, as well as the procedures to be followed before dismissal can be contemplated.

The LRA establishes the Labour Court, the Labour Appeal Court, as well as the CCMA, all tasked with adjudicating employment disputes.  By imposing limits on the compensation that may be awarded to employees for unfair dismissal, the LRA also endeavors to create certainty between employers and employees.

Where a dismissal is based on the employer's operational requirements, the LRA adopts a more prescriptive approach in terms of the procedure to be adopted by the employer in order to safeguard employment as far as possible. 

Although an employer is not obliged to adopt a purely checklist approach to the prescribed procedure, the employer is required to:
· [image: CJN's paralegal from the Orange Farm Human Right Centre discussed about  Labour Court on Mahlasedi a letsatsi evening current affairs. | Citizen  Justice Network]Disclose to the employee, or his/her duly authorized representative, in writing, all relevant information to enable the employee to participate constructively in the process, including, for example, the reasons for the proposed dismissal, the number of employees likely to be affected, alternatives considered before proposing dismissal, the severance pay proposed, any assistance to be given to affected employees and the possibility of future employment 
· Engage with the employees likely to be affected by the process in a meaningful joint consensus seeking process. If consensus cannot be reached on the need to retrench and the employer remains of the view that retrenchments are required, the employer will be entitled to nevertheless retrench its employees. In the case of large employers embarking on large- scale retrenchments, the LRA allows the employees to strike in order to oppose the pending retrenchments. 

The LRA aims to encourage voluntary collective bargaining and the settlement of disputes, and does so by enhancing the powers of workplace forums designed to facilitate those objectives.  We can sum up the purpose of the LRA as follows:
· Regulates the organizational rights of trade unions
· [image: ]Promotes and facilitates collective bargaining at the workplace and at sectoral level 
· Regulates the right to strike and the recourse to lockout in conformity with the Constitution 
· Promotes employee participation in decision-making through the establishment of workplace forums
· Provides simple procedures for the resolution of Labour disputes through statutory conciliation, mediation and arbitration (for which purpose the Commission for Conciliation, Mediation and Arbitration is established), and through independent alternative dispute resolution services accredited for that purpose 
· Establishes the Labour Court and Labour Appeal Court as superior courts, with exclusive jurisdiction to decide matters arising from the Act 
· Provides for a simplified procedure for the registration of trade unions and employers' organizations, and to provide for their regulation to ensure democratic practices and proper financial control 
· Gives effect to the public international law obligations of the Republic relating to Labour relations 




Fair Labour Standards 

This act regulates minimum wage, overtime rules, child Labour bans, and record keeping requirements. You will want to read through it to make sure you comply with the current regulations.
 Employment relationships are built on trust and the rights of parties. Employees and employers have very specific rights in terms of common law and Labour legislation. Balancing these rights is extremely important and pivotal to a fair and successful employment relationship. 
1.1.2 [bookmark: _Toc99716093]The Basic Conditions of Employment Act

The Act applies to all employees and employers except members of the National Defense Force, National Intelligence Agency, South African Secret Service and unpaid volunteers working for an organization with a charitable purpose.
The basic conditions of employment contained in the Act form part of the contract of employment of employees covered by the Act.  Some, but not all, basic conditions of employment may be varied by individual or collective agreements in accordance with the provisions of the Act.

[bookmark: _Toc513813313][bookmark: _Toc513815354][bookmark: _Toc89427194][bookmark: _Toc95753006][bookmark: _Toc99707390][bookmark: _Toc99715301][bookmark: _Toc99716094]Purpose of this Act 
[bookmark: _Toc513813314][bookmark: _Toc513815355][bookmark: _Toc89427195][bookmark: _Toc95753007][bookmark: _Toc99707391][bookmark: _Toc99716095][image: Basic Conditions of Employment Act of ppt download]
[bookmark: _Toc99715302][bookmark: _Toc99716096]The purpose of this Act is to advance economic development and social justice by fulfilling the primary objects of this Act which are:

(a) [image: ]to give effect to and regulate the right to fair Labour practices conferred by section 23(1) of the Constitution:
(i)     by establishing and enforcing basic conditions of employment; and
(ii)    by regulating the variation of basic conditions of employment;
(b)   to give effect to obligations incurred by the Republic as a member state of the International Labour Organization.

Compensation for Occupational Injuries and Diseases Act

This Act aims to provide compensation for disablement caused by occupational injuries or diseases sustained or contracted by employees in the course of their employment, or for death resulting from such injuries or diseases; and to provide for matters connected therewith.  The Compensation for Occupational Injuries and Diseases Act applies to:
· all employers; and casual and full-time workers who, as a result of a workplace accident or work-related disease: are injured, disabled, or killed; or become ill.

This excludes -
· [image: How to File a Workers' Compensation Claim | AmTrust Financial]workers who are totally or partially disabled for less than 3 days; domestic workers;
· anyone receiving military training;
· members of the South African National Defense Force, or the South African Police Service;
· any worker guilty of willful misconduct, unless they are seriously disabled or killed;
· anyone employed outside the RSA for 12 or more continuous months; and
· workers working mainly outside the RSA and only temporarily employed in the RSA.


1.1.3 [bookmark: _Toc99716097]Employment Equity Act

Applies to all employers and workers and protects workers and job seekers from unfair discrimination, and also provides a framework for implementing affirmative action.
The purpose of the Employment Equity Act, no 55 of 1998 is to achieve equity in the workplace by promoting equal opportunity and fair treatment in employment through elimination of unfair discrimination and implementing affirmative action measures to redress the disadvantages in employment experienced by designated groups, in order to ensure equitable representation in all occupational categories and levels in the workforce.
This Act provides for additional reporting requirements employers with the additional burden of submitting an Employment Equity Report.

· Occupational Health and Safety Act
Provide for the health and safety of persons at work and for the health and safety of persons in connection with the activities of persons at work and to establish an advisory council for occupational health and safety.

[image: Employment Equity Act - YouTube]The Act is based on the principle that dangers in the workplace must be addressed by communication and cooperation between the workers and the employer. The workers and the employer must share the responsibility for health and safety in the workplace. Both parties must pro-actively identify dangers and develop control measures to make the workplace safe.

In this way, the employer and the workers are involved in a system where health and safety representatives may inspect the workplace regularly and then report to a health and safety committee, who in turn may submit recommendations to the employer.

1.1.4 [bookmark: _Toc99716098]Skills Development Act

The Skills Development Act aims to develop the skills of the South African workforce and to improve the quality of life of workers and their prospects of work. To improve productivity in the workplace and the competitiveness of employers and to promote self-employment.

This Act was introduced by government in 1998, in the midst of high levels of unemployment, low levels of investment in the South African Labour market, pronounced disparities in income distribution, inequality of opportunity as a result of apartheid and poverty. Through this Act, the government aimed to address two main priorities, i.e., the need to improve skills and increase productivity in order to compete successfully in the global economy, and the need to reverse apartheid imbalances and to create a more inclusive and cohesive society.

1.1.5 [bookmark: _Toc99716099]Skills Development Levies Act

Every employer must pay a skills development levy each month towards the National Skills fund.
The purpose of the Skills Development Levies Act
[image: Skills Development Act (1998) – Train and Claim]This Act regulates a compulsory levy scheme to fund education and training in businesses within various sectors in South Africa. It aims to expand the knowledge and competencies of the Labour force and in so doing increase the supply of skilled Labour in South Africa, providing for greater productivity and employability.

The criteria currently used for employers to become eligible to pay Skills Levies:
If the company has staff registered for PAYE and the annual payroll exceeds R500 000 per annum, the company must register with SARS and pay a skills levy of 1% of the monthly payroll. If the company does not fall within these criteria, it does not have to pay levies or register with SARS.

The short supply of skilled staff is a serious obstacle to the competitiveness of industry in South Africa. The levy grant scheme aims to expand the knowledge and competencies of the Labour force resulting in improvements in employability and productivity. This will be achieved through new approaches to planning for training, learning programmes, incentives and an improved employment service. If you participate fully in the scheme, you will reap the benefits of a better skilled and more productive workforce.

Claiming grants: general information
· Employers who are up-to-date with the payment of the skills levy can claim skills grants from their SETA. Their SETA is the one to which employers pay their levies. 
· Each SETA will decide the dates by which applications for grants must be made. They will let employers know about these arrangements. Employers may also approach their SETA for information. 
· [image: Services | ALC Skills Developers Pty Ltd]Training providers and workers may also seek grants from a SETA. These grants may be given to projects, programmers and research activities if they support the implementation of the sector skills plan that each SETA has developed. Each SETA will publish details about the grants and how to apply for them. 



Grants
There are six types of grants that an employer might claim. These are: 
· a workplace skills grant; 
· a workplace skills implementation grant; 
· a grant towards the costs of learner ships and learner allowances 
· a grant towards the costs of skills programmes; 
· a grant towards the costs of providing apprenticeship training; and 
· a grant towards a programme, project or research activity that helps the relevant SETA to implement its sector skills plan. 

[image: What are Discretionary and Mandatory SETA grants? | SETA Funding - Red &  Yellow]The first two grants - for the submission of a workplace skills plan, and for a subsequent implementation report on the training provided - MUST be paid by the relevant SETA as long as an employer submits the application correctly on time, as assessed by the appropriate SETA. The Regulations refer to these as mandatory grants. 

The workplace skills planning grant is fixed as a percentage of the levies paid by an employer. An employer who makes an application on time and in the proper way will receive 15 per cent of the total of the levies s/he has paid. Similarly, the workplace skills implementation report will be, in 2001/2, 50 per cent of the total levies paid and in 2002/3, 45 per cent of the total levies paid. 

The other grants are discretionary and a SETA may pay these. It will decide the grants it will pay on the basis of the contribution that the skills development activities being proposed will contribute to the implementation of the SETA's sector skills plan. For example, there may be a number of requests for grants to support Learnership. If a choice has to be made between a number of different applications for such grants, the SETA will make its decisions on the basis of the priorities set out in its sector skills
plan.  Each SETA will determine the amounts of all the other grants. Applications for these grants MUST be made and approved by the SETA before any training or other activity starts. 

1.1.6 [bookmark: _Toc513815356][bookmark: _Toc99716100]The Protected Disclosures Act
The Act makes provision for procedures in terms of which employees in both the private and the public sector may disclose information regarding unlawful or irregular conduct by their employers or other employees in the employ of their employers.

It also provides for the protection of employees who make a disclosure, which is protected in terms of this Act.  Criminal and other irregular conduct in organs of state and private bodies are detrimental to 
good, effective, accountable and transparent governance in organs of state and open and good corporate governance in private bodies and can endanger the economic stability of the Republic and have the potential to cause social damage.

[image: Action against Economic Crime in the Republic of North Macedonia]Neither the South African common law nor Statutory law makes provision for mechanisms or procedures in terms of which employees may, without fear of reprisals, disclose information relating to suspected or alleged criminal or other irregular conduct by their employers, whether in the private or the public sector.  Every employer and employee have a responsibility to disclose criminal and any other irregular conduct in the workplace.

Every employer has a responsibility to take all necessary steps to ensure that employees who disclose such information are protected from any reprisals as a result of such disclosure:
This Act aims to:
· create a culture which will facilitate the disclosure of information by employees relating to criminal and other irregular conduct in the workplace in a responsible manner by providing comprehensive statutory guidelines for the disclosure of such information and protection against any reprisals as a result of such disclosures
· promote the eradication of criminal and other irregular conduct in organs of state and private bodies.

1.1.7 [bookmark: _Toc99716101]The Companies Act

The main features of the Companies Act, 2008 are as follows:

· It has been modernised and brought into line with international best practices. This applies in particular to public companies, communications and corporate governance. At the same time, it has been harmonised with other South African legislation, such as the Promotion of Access to Information Act (PAIA) and the Electronic Communications and Transactions (ECT) Act.

· It has been simplified and made less prescriptive to make it easier to understand and apply, in the following ways:
[image: Forbes India - Key Implications Of The Companies Act 2013 On Board Room  Decision Making]
· It was drafted in plain language and the number of sections has been reduced from 450 to 225.
· The rules relating to pre-incorporation contracts have been simplified, making it possible for any person to enter into a pre-incorporation contract.  
· Fewer statutory forms are required to incorporate a company. Rather than a memorandum and articles of association, a company’s constitutional documents will now consist of one document only, the Memorandum of Incorporation (MoI).
The MoI sets out the rights, duties and responsibilities of shareholders, directors and others in relation to the company. A company may alter certain provisions of the Act in its MoI, but there are specific provisions that may not be altered that apply notwithstanding the provisions of the Memorandum of Incorporation. In this way, certain protections are built into the Act. All current articles and memoranda of association will automatically be converted to an MoI.
· Companies are allowed to change certain requirements according to their own circumstances – in addition to the MoI, companies can now make certain governance rules themselves.
· Different types of companies must comply with different rules. This means smaller companies have less arduous responsibilities than large public companies when it comes to corporate governance and financial reporting. For instance, smaller companies will be subject to less taxing financial reporting standards than larger companies.

· The regulatory burden on companies has been reduced, but there are stricter accountability and transparency requirements for state-owned and public companies. Shareholders have extensive rights to obtain information from the company, including access to the securities register and minutes of directors’ meetings. Greater director accountability and the appropriate participation of all stakeholders ensure improved transparency.

· [image: Amendments In Companies Act 2016 Makes Exit Easier For Failed Startups! –  Trak.in – Indian Business of Tech, Mobile & Startups]High standards of corporate governance are encouraged, with minimum accounting standards having been set for annual reports. So too, there are stricter provisions governing directors’ conduct and liability, and their common law duties and liabilities have now been codified. A new feature is that an act of a company is not void solely because the company did not have the capacity to do the act or the directors did not have the authority to perform the act on behalf of the company. No person may rely on this lack of capacity, power or authority in legal proceedings, except in certain specified circumstances. A company is specifically prohibited from reckless, negligent or fraudulent trading, and persons who were knowingly party to such conduct are guilty of an offence.

· The Act contains new structural arrangements, with the introduction of new regulatory institutions and the transformation of others. Companies are now classified as either profit or non-profit companies.

· Take-overs and fundamental transactions receive greater attention, with radical changes to the take-over provisions contained in the Companies Act, 1973. This applies particularly with regard to minority shareholding and appraisal rights for dissenting minority shareholders. New rules relate mergers and amalgamations, allowing two companies to merge into one entity, provided that the solvency and liquidity test is satisfied and certain approvals are obtained.

· Capital maintenance will now be based on solvency and liquidity rather than a minimum amount of share capital consisting of par value shares and nominal value shares.

· The concept of business rescue is broadened and formalised, and provision is made for a modern business rescue regime. Schemes of arrangement are dealt with separately under the Act.

· There is a move towards the decriminalisation of company law and the establishment of bodies for the effective enforcement of the legislation. However, minority shareholders and other stakeholders, such as employees, will have better protection, powers and remedies under the Act, including the ability to bring class actions.

1.1.8 [bookmark: _Toc99716102] Income Tax

[bookmark: _Toc99707398][bookmark: _Toc99715309][bookmark: _Toc99716103]What is income tax?
[image: Fun-to-Know Facts About Income Tax — RISMedia]Income tax is a tax levied on all income and profit received by a taxpayer (which includes individuals, companies and trusts). It is the national government’s main source of income and is imposed by the Income Tax Act No. 58 of 1962.
The form of tax that people generally associate with the concept of income tax is “normal” income tax. But the Income Tax Act is also the source of a number of other taxes that, although they have their own particular names, still form part of the income tax system. A few examples of taxes which may affect taxpayers are capital gains tax and donations tax. The Act also establishes a few methods of paying income tax – namely SITE, PAYE and provisional tax.
[bookmark: _Toc99707399][bookmark: _Toc99715310][bookmark: _Toc99716104]How is income tax collected?
[bookmark: _Toc99707400][bookmark: _Toc99715311][bookmark: _Toc99716105]The year of assessment
The year of assessment for taxpayers covers a period of 12 months. For individuals and trusts, the commencement date of the year of assessment starts on 1 March and ends on the 28/29 February each year. For Companies and Close Corporations, the year of assessment is the applicable financial year.
Income tax returns are available annually after the end of each year of assessment to registered taxpayers, and must be completed and submitted to SARS each year.
The “Tax Season” commences 1 July each year, and the deadlines for the submission of returns are:
· Individual (ITR12) and Trust (IT12TR) returns (non-provisional taxpayers): Last working day of September for postal submission (the paper version) that can be posted or submitted at your local SARS branch in the designated drop box; or
· The last working day in November for eFiling via your PC or laptop or done electronically by a SARS consultant at a SARS branch. Please note that for the 2009/2010 year of assessment, SARS has announced the 26th November 2010 as the deadline for electronic submissions of Income Tax Returns.
· Individual (ITR12) and Trust (IT12TR) returns (provisional taxpayers): Provisional taxpayers have until the 31 January 2011 to submit their completed ITR12 income return to SARS.
· Company/CC (IT14) returns: Must be completed and submitted within 12 months after the financial year end of the company/close corporation.
[bookmark: _Toc99707401][bookmark: _Toc99715312][bookmark: _Toc99716106]The assessment by SARS
From the information furnished in the income tax return, SARS will issue an assessment showing either tax due or refundable, if applicable.
[bookmark: _Toc99707402][bookmark: _Toc99715313][bookmark: _Toc99716107]Who needs to register for income tax?
The Minister announced “as from September this year SARS will require all those receiving any form of employment income – including those below the tax threshold – to be registered with SARS to help reduce the scope for non-compliance.
Who needs to submit a completed and signed income tax return to SARS?
Where taxpayers receive remuneration less than R120 000, taxpayers may elect not to submit an income tax return, provided the following criteria are met:
· Remuneration is from a single employer;
· Remuneration is for a full year of assessment (1 March – 28/29 February); and
· No allowance was paid, from which PAYE was not deducted in full with regards to travel allowance.
[bookmark: whatSITE][bookmark: _Hlk99604500] What is SITE, PAYE and provisional tax?
[image: Want worker wages to rise? End the corporate income tax]The final income tax payable by a taxpayer can only be calculated once the total taxable income earned by the individual for the full year of assessment has been determined. This is normally only done after the end of the year of assessment, once a taxpayer’s income tax return has been processed and an assessment is issued.
However, it would be impractical to expect taxpayers to pay tax as a large lump sum once a year. As a result, the Income Tax Act has created three mechanisms to solve this problem: SITE, PAYE, and provisional tax. In this way, income tax is collected as soon as the taxpayer has earned the income and is offset against the final income tax that is due on assessment.
Employees’ tax
SITE and PAYE are the two elements of employee’s tax. Employees’ tax is the tax that employers must deduct from the employment income of employees – such as salaries, wages and bonuses – and pay over to SARS monthly. It is withheld daily, weekly, or monthly, when these amounts are paid or become payable to the employees.
An employer must issue an employee with a receipt known as an employees’ tax certificate (an IRP5/IT3(a)) if SITE or PAYE have been deducted. This discloses the total employment income earned for the year of assessment and the total SITE and/or PAYE deducted and paid to SARS.
[bookmark: _Toc99707403][bookmark: _Toc99715314][bookmark: _Toc99716108]Standard Income Tax on Employees
Standard Income Tax on Employees, or SITE, is not a separate tax. It is merely a method that means employees who earn less than a certain amount pay income tax as a full and finial liability on the information to the specific employer. SITE generally applies to individuals:
· whose net remuneration does not exceed R120 000 annually;
· who do not receive a traveling allowance; and
· who do not receive any other income?
[bookmark: _Toc99707404][bookmark: _Toc99715315][bookmark: _Toc99716109]Pay-As-You-Earn
Pay-As-You-Earn, or PAYE, ensure that an employee’s income tax liability is settled in a continuing fashion, at the same time that the income is earned. The advantage of this is that the tax liability for the year is settled over the course of the whole year of assessment. Refer to the PAYE page for more information.
[bookmark: _Toc99707405][bookmark: _Toc99715316][bookmark: _Toc99716110][image: Provisional Tax - What is it? | BC Accounting]Provisional tax
Provisional tax allows taxpayers to provide for their final tax liability by paying two amounts in the course of the year of assessment. But the final liability is determined upon assessment.
Provisional tax payments – which are made six months after the beginning of a year of assessment, as well as at the end of it – represent tax on anticipated income. Provisional tax estimates and payments are made on IRP6 forms. What are the steps in calculating the income tax owed?
The Income Tax Act No. 58 of 1962 sets out a series of steps to be followed in calculating a taxpayer’s “taxable income”. This then forms the foundation on which tax liability is calculated. These steps are briefly set out below and are tackled in greater detail in the explanations that follow.
1. [bookmark: 1]Determine gross income
First determine your total receipts and accruals, or total income. These concepts are not contained in the Act, but they are implied by the wording of the definition of “gross income” in Section 1 of the Income Tax Act.
Deduct from “total income” those amounts that are excluded from the ambit of the definition of “gross income”. In other words, exclude accruals or receipts:
· that are from a source outside South Africa for non-residents; or
· that is of a capital nature.
[image: Gross Income Formula - Step by Step Calculations]Gross income of residents for any person who is a resident, gross income is the total amount of worldwide income, in cash or otherwise, received by or accrued to or in favour of that person.
Gross income of non-residents for any person who is not a resident, gross income is the total amount of income, in cash or otherwise, received by or accrued to or in favour of that person from a source within or deemed to be within South Africa during the year of assessment.

Capital receipts and accruals Receipts or accruals of a capital nature are generally excluded from gross income as the Eighth Schedule covers these as capital gains and losses.
However, certain other receipts and accruals are specifically included in gross income, regardless of their nature. A taxpayer needs to include in gross income:
2. Deduct exempt income
“Gross income” minus the exemptions set out in Section 10 is equal to “income”. A taxpayer’s “income” is therefore calculated by deducting from the taxpayer’s gross income all amounts that are exempt from tax.
3. Deduct allowable deductions
The next step is to subtract certain allowable deductions from “income”, then add taxable gains and then subtract the other deductions, which leaves “taxable income”.
Deductions include:
· general deductions that qualify in terms of the general deduction’s formula 
· specific deductions 
· allowances and other special deductions and rulings


4. Multiply ‘taxable income’ by tax rate
[bookmark: 5]Once taxable income has been determined, the applicable tax rate is applied to determine tax liability. Individuals are considered “persons other than companies” and are taxed on a sliding scale.
5. Subtract rebates
The taxable income multiplied by the tax rate will leave a certain amount, from which must be subtracted:
· rebates for natural persons and
· any applicable rebates for foreign taxes allowed by double-taxation agreements.
1.1.9 [bookmark: _Toc99716111] Employees’ tax (PAYE) 

The purpose of PAYE is to ensure that an employee’s income tax liability calculated on remuneration is settled at the same time that the remuneration is earned. The advantage of
this system is that the liability for the year of assessment is settled over the course of that whole year.
Every employer who pays or becomes liable to pay an amount by way of remuneration is
obliged to deduct PAYE, if applicable, from that amount. The PAYE deducted must be paid over to SARS within seven days after the end of the month during which such deduction was made. The deduction is determined according to tax deduction tables.

1. [image: ]Remuneration paid or payable to employees

Remuneration paid or payable by employers to their employees in excess of the relevant
income tax threshold is subject to the deduction of PAYE.
Employees’ tax certificates (IRP5s) are issued to employees from whose remuneration PAYE has been deducted. These certificates reflect a breakdown of remuneration received,
deductions made from the remuneration and PAYE deducted.

An employer must provide an employee with an IT
· certificate in respect of taxable benefits and remuneration from which PAYE was not deducted.


2. Remuneration paid or payable to directors

The remuneration of directors of companies (including individuals in close corporations
performing similar functions) is subject to the deduction of PAYE. However, if the director is a non-executive director, amounts received in that capacity for services rendered as a board
member is not “remuneration”, and are not subject to the deduction of PAYE.

3. Payments to personal service providers

A personal service provider is any company or trust of which any service rendered on behalf of the company or trust to a client of the company or trust is rendered personally by any person who is a connected person in relation to such company or trust, and any one of three
conditions as set out in the definition of “personal service provider”.

[image: Abstract Word Cloud For Pay-as-you-earn Tax With Related Tags And Terms  Stock Photo, Picture And Royalty Free Image. Image 16772708.]Should that company or trust employ three or more full-time employees (excluding
shareholders or the settlor or any beneficiary of the trust or any person that is a connected
person in relation to that person) throughout the year of assessment and the employees are
engaged in the business of the company in rendering the specific service, that company or
trust will not be regarded as a personal service provider.

Payments made to a personal service provider are subject to the deduction of PAYE. For VAT purposes, any payment made to a personal service provider who is carrying on an enterprise will be subject to VAT at the standard rate. This rule applies even if such payments have been subject to the deduction of PAYE.

4. Payments to labour brokers

A labour broker is any natural person who conducts or carries on any business and who for
reward, provides a client of the business with other persons to render a service or perform
work for such client or procures such other persons for the client, but does not personally
provide the service or perform the work, for which service or work these other persons are remunerated by the client.

Employers are required to deduct PAYE from all payments made to a labour broker, unless
the labour broker is in possession of a valid exemption certificate issued by SARS.
Remuneration paid to persons who render services to or on behalf of a labour broker is subject to the deduction of PAYE by the labour broker.
For VAT purposes, the payments made to a labour broker who is carrying on enterprise are subject to tax at standard rate and the full amount received is treated as consideration despite the PAYE being deducted on that full amount.

5. Services rendered by independent contractors

The concept of an independent trader or independent contractor remains one of the more
contentious features of the Fourth Schedule.
[image: What are Statutory Deductions in South Africa? - Call Centre Staffing]An amount paid or payable for services rendered or to be rendered by a person in the course of a trade carried on by this person independently of the party by whom the amount is paid or payable and to whom the services are rendered or are to be rendered is excluded from remuneration for PAYE purposes.
An amount paid to a person who is deemed not to carry on a trade independently will constitute “remuneration” as defined in paragraph 1 of the Fourth Schedule and will be subject to the deduction of PAYE.

For VAT purposes, an independent contractor who carries on an enterprise is liable to register as a VAT vendor if the registration threshold of R1 million is exceeded.
1.1.10 [bookmark: _Toc99716112]VAT
[bookmark: _Toc95753024][bookmark: _Toc99707408][bookmark: _Toc99715319][bookmark: _Toc99716113]What is VAT?
[image: VAT hike, though unpalatable is Treasury's only choice - SABC News -  Breaking news, special reports, world, business, sport coverage of all South  African current events. Africa's news leader.]Value-Added Tax is commonly known as VAT. VAT is an indirect tax on the consumption of goods and services in the economy. Revenue is raised for government by requiring a business, that carries on an enterprise (as defined in section 1(1) of the VAT Act), to register for VAT. In doing so, the business will charge VAT on supplies of goods and services made by it, on the importation of goods and on imported services (subject to certain conditions). The business will also be entitled to deduct any VAT charged to it, or under limited circumstances from a business that is not registered for VAT, in respect of a supply made to it. VAT is therefore non-cumulative, meaning that a credit/deduction is allowed for VAT paid in previous stages, within the production and distribution chain. The business is required to pay the difference between the VAT charged by it and the VAT charged to it, or claim a VAT refund where the VAT charged to it exceeds the VAT charged by it.
VAT is therefore, charged at each stage of the production and distribution process and it is proportional to the price charged for the goods and services.
The standard rate of VAT increased from 14% to 15% from 1 April 2018. There is a limited range of goods and services which are subject to VAT at the zero rate or are exempt from VAT.
[bookmark: _Toc95753025][bookmark: _Toc99707409][bookmark: _Toc99715320][bookmark: _Toc99716114]Who should register for VAT?
Any person that carries on an enterprise, as defined in section 1(1) of the VAT Act, may qualify to register for VAT. A person is a defined term and includes a company, individual, partnership, trust fund, and a municipality. In order to register, follow the application process as detailed on our page how to register for VAT.
[image: VALUE ADDED TAX (VAT) 101]It is compulsory for a person to register for VAT if the value of taxable supplies made or to be made, is in excess of R1 million in any consecutive twelve-month period.
A person may also choose to register voluntarily if the value of taxable supplies made, or to be made, is not in excess of R1 million in any consecutive twelve-month period.
There are five categories of voluntary registrations:
· The first category applies to a specific type of person where there is no threshold for the value of taxable supplies.
· The second category applies to a person that has made R50 000 in the past period of twelve months.
· The third category applies to a person where the value of taxable supplies has not exceeded R50 000 and the conditions for registration are listed in a Regulation.
· The fourth category applies to a person that has acquired a business as a going concern.
· The fifth category applies to a person that carries on a specific nature of activity as listed in a Regulation.  In addition, there are other general requirements that must also be met for a voluntarily registration for VAT.
A person who is registered (under compulsory or voluntary registration) or required to be registered (under a compulsory registration) for VAT is referred to as a vendor.
You can register once for all different tax types using the client information system.

[bookmark: _Toc95753026][bookmark: _Toc99707410][bookmark: _Toc99715321][bookmark: _Toc99716115]When should I submit VAT returns and make payments?
A vendor is required to submit VAT returns and make payments of the VAT liabilities (or claim a VAT refund) on or before the 25th day or the last business day of the month following the month in which the vendor’s tax period ends. If the 25th day is not a business day, the day for submitting a return and making payment will be the business day preceding such day. Late payments of VAT will attract a penalty and interest.
	Payment method
	VAT return due date
	Payment due date

	Payments at ABSA, Albaraka Bank Limited, Access Bank (previously Grobank), FNB, HBZ Bank LTD, Nedbank and Standard Bank.
	25th
	25th

	Electronic Fund Transfers (including internet banking)
	25th
	25th

	eFiling of return and payment via either SARS eFiling or Electronic Funds Transfers (internet banking)
	Last business day
	Last business day



1.1.11 [bookmark: _Toc99716116]Turnover tax 

As part of government’s broader mandate to encourage entrepreneurship and create an enabling environment for small businesses to survive and grow, a presumptive tax was introduced to reduce the tax compliance burden on micro businesses. Turnover tax is available to micro businesses of sole proprietors, partnerships and companies.

The turnover tax system is essentially an alternative to the current income tax regime provided for in the Act. A qualifying micro business may choose to register for VAT and turnover tax, provided that all the conditions for voluntarily VAT registration are met.

A person qualifies as a micro business if that person is –
· a natural person (or the deceased or insolvent estate of a natural person which was a registered micro business at the time of death of insolvency) or company; and
· the qualifying turnover of that person for the year of assessment does not exceed R1 million.

Turnover tax is a single tax, replacing normal tax and CGT in relation to micro businesses.

A person may generally elect to be registered as a micro business before the beginning of a year of assessment. It is important to thoroughly review the operations of a business before deciding on whether to elect to be a micro business for a specific year of assessment. Factors such as the overhead costs of the micro business, its expected tax liability and tax compliance costs should be taken into account in making the decision.

Unlike the income tax system that makes use of comprehensive inclusion rules and a reduction process, turnover tax is calculated by simply applying the tax rate to the taxable turnover of the micro business [see below]. The taxable turnover will basically consist of the turnover of the micro business with a few specified inclusions and exclusions.

Registered micro businesses (turnover tax)

The rates of tax in the table below apply to any year of assessment ending during the 12-month period ending on 28 February 2021
			
	Taxable turnover
	Rate of tax

	R1 – R335 000

	0% of taxable turnover


	R335 001 – R500 000
	1% of the amount by which taxable turnover exceeds R335 000

	R500 001 – R750 000
	R1 650 plus 2% of the amount by which
taxable turnover exceeds R500 000

	R750 001 and above
	R6 650 plus 3% of the amount by which
taxable turnover exceeds R750 000


1.1.12 [bookmark: _Toc99716117]UIF – Unemployment Insurance Legislation
Why we have an Unemployment Insurance Fund:   
The government established the Fund to assist those who could lose their jobs or stop receiving a salary for a period of time as a result of - 
· [image: LATEST RULES: Has Your Company closed due to Covid-19? Claim for your  Employees now! | MD Accountants & Auditors Inc.]pregnancy,  
· illness,  
· adopting a child under the age of two years, or  
· upon the death of the breadwinner of the family. 
5 types of benefits provided by the Fund:  
· Unemployment benefits – If you lose your job you must apply within 6 months of becoming unemployed.  You can claim benefits for up to 34 weeks (238 days). 
· illness benefits – If you are ill you can claim if you are unable to work for more than 14 days and not receiving a salary or receiving only a part of  your salary from your employer. Illness benefits cannot be claimed is the contributor refuses to undergo medical treatment. 
· Maternity benefits – When you are due to have a baby you are entitled to 17 weeks (121 days) maternity benefits.  If you have had a miscarriage you can claim for 6 weeks (42 days).  Maternity benefits are separate from ordinary unemployment benefits.   
· Adoption benefits can be applied for when you adopt a child under the age of two years and take unpaid leave or receiving only a portion of your salary while you are at home caring for the child.  Only one parent may claim.   Benefits are only payable if the child is adopted in terms of the Child Care Act and  the period that the contributor was not working was spent caring for the child. 
· [image: ]Dependents benefits can be applied for if the person who has been financially supporting the household dies.  The spouse of the deceased can claim the benefit even if he or she is in employment.  The application must be made within 6 months of the date of the death of the deceased contributor.  If the surviving spouse does not make an application within 6 months, a dependent child under the age of 21 years and includes any person under the age of 25 years who is a learner and who was wholly or mainly dependent on the deceased, can apply for the benefits.  The application must be made within 14 days after the 6-month period has expired, during which the spouse should have applied. 

Benefits can be claimed when:
Benefits may be claimed for any period of unemployment lasting more than 14 days, if -
· The reason for the unemployment is the termination of a contract of employment, dismissal of the contributor or insolvency; 
· Application is made in accordance with the prescribed requirements; 
· The contributor is registered as a work-seeker with a labour centre established under the Skills Development Act; 
· The contributor is capable of and available for work. 
A contributor is not entitled to a benefit when: 
· If the contributor is receiving a monthly pension from the state. 
· If the contributor is receiving payment from the Compensation Fund for illness or injuries that caused the temporary or total unemployment of the contributor.   
· If the contributor is receiving benefits from any other scheme established by the Labour Relations Act.   
· If the contributor resigns from employment.   
· If the contributor fails to comply with the provisions of the Act.   
· If the contributor is suspended from receiving benefits because the contributor has been caught working and collecting benefits or committed fraud.  (In this case the Unemployment Insurance Commissioner may deny a contributor access to the fund for a period of up to five years.) 
· If the contributor fails to report at the times and dates stipulated by the claims officer. 
· If the contributor refuses without just reason to undergo training and vocational counselling for employment. 
Amount of payment by the Fund:
Credits are given to the worker as they work and contribute to the Fund.  For every six days you have worked you get one day’s credit up to a maximum of 238 days.  To build up the maximum credits you have to work for four years.  If you have worked for less than 238 days you can claim for the number of days credits you have built up.  In the past, everyone received a fixed benefit of 45% of his or her salary (up to the set maximum).  This has changed - now benefits are calculated on a sliding scale dependent on your salary.  
The benefit rates range from 38% for the highly paid workers (earning more than R97 188 per annum, R8099 per month or R1869 per week) to 58% for the lowest paid workers.
[bookmark: _Toc262217181][bookmark: _Toc463607242][bookmark: _Toc95753029][bookmark: _Toc99707413][bookmark: _Toc99715324][bookmark: _Toc99716118]Documents needed to apply for benefits: 

	Unemployment Benefits 
	Illness Benefits 
	Maternity Benefits 
	Adoption Benefits 
	Dependents Benefits 
	Dependent Benefits (children) 

	13 digit bar-coded identity document or passport 
	13 digit bar-coded identity document or passport 
	13 digit bar-coded identity document or passport 
	13 digit bar-coded identity document or passport 
	Certified copies of 13 digit bar-coded identity document or passport of both the deceased and spouse/life partner 
	Certificated copies of 13 digit bar-coded identity document or passport of the deceased, guardian and child if applicable 

	Last 6 payslips 
	Last 6 payslips 
	Last 6 payslips 
	Last 6 payslips 
	Last 6 payslips of deceased 
	Last 6 payslips of deceased 

	Information supplied by employer (U119) 
	Information supplied by employer (U119) 
	Information supplied by employer (U119) 
	Information supplied by employer (U119) 
	Information supplied by employer (U119) 
	Information supplied by employer (U119) 

	A fully completed application booklet (U12) 
	A fully completed application booklet (U12) 
	A fully completed application booklet (U12) 
	A fully completed application booklet (U12) 
	A fully completed application booklet (U12) 
	A fully completed application booklet (U12) 

	Proof that you are registered as a work-seeker with the Dept. of Labour 
	Proof of banking details 
	Proof of banking details 
	Proof of banking details 
	Proof of banking details 
	Proof of banking details 

	  
	Statement of amount received from employer during period of illness 
	Statement of amount received from employer during maternity leave 
	Statement of amount received from employer during adoption leave 
	Certified copy of marriage certificate 
	Proof of guardianship 
  

	  
	  
	Completed medical certificate 
	Order of adoption 
	Completed medical certificate 
	Certified copy of death certificate 

	  
	  
	  
	Copy of birth certificate of child 
	  
	Proof that the child is a learner or was wholly or mainly dependent on the deceased 


[bookmark: _Toc239782885][bookmark: _Toc262217191][bookmark: _Toc463607252]
1.1.13 [bookmark: _Toc99716119]Compensation for Occupational Injuries and Diseases Act (COIDA)

This allows for compensation to be aid to an employee who, as a result of his/her activities at work is partially or totally disabled or contracts an occupational disease.
[bookmark: _Toc239782886][bookmark: _Toc262217192]Unemployment Insurance Fund (UIF)
	
The UIF fund is a compulsory insurance scheme and contributions are deducted monthly from staff salaries. Contributions are calculated as 1% of employee’s gross salary before deductions.  The employer contributes a portion for each employee and the contributions are paid over on a monthly basis.
	




A contributor cannot claim in the following instances:

· Contributors who receive a monthly pension/disability grant from the state or
· in terms of the COIDA
· Contributor who refused to accept appropriate work
· Contributor who resigned voluntary, except constructive dismissal

Benefits:

· Illness Maternity Adoption Dependents Unemployment
· UIF Contributor’s Act: 1% of Employee and 1% of Employer
	[bookmark: _Toc99715326][bookmark: _Toc99716120]The labour minister has given notice to amend the Unemployment Insurance Fund Act (UIFA).


[bookmark: _Toc99715327][bookmark: _Toc99716121][image: Coida Consult | IOD and Compensation Fund Claims]If the changes go through, the following proposed amendments to the definitions under Sub-Regulation 1 will become law...

1. [bookmark: _Toc99715328][bookmark: _Toc99716122]‘Identity document’ will mean the 13-digit bar-coded RSA and non-RSA identity document or a RSA bar-coded passport. It includes valid foreign identity documents of spouses, life partners or dependent children of deceased contributors. 

2. [bookmark: _Toc99715329][bookmark: _Toc99716123]The term ‘life partner’ will now be included in the definitions. This is any adult person in a hetero- or homosexual relationship with another adult. This relationship must be permanent, exclude anyone else, involves co-habitation, be a mutually supportive one (including reciprocal financial support). 

3. [bookmark: _Toc99715330][bookmark: _Toc99716124]‘Proof of identity’ will be when a Department of Labour (DoL) official will require you (for benefits or for payment of any amount in terms of the Act) to produce an ID. This includes foreign identification documents of spouses, life partners or dependent children of deceased contributors. The DoL may not retain this document! The respective embassies must verify the foreign identification documents.

1.1.14 [bookmark: _Toc99716125]Protection of Personal Information Act (POPIA ACT)

[bookmark: _Toc99715332][bookmark: _Toc99716126][image: ]The Protection of Personal Information Act 4 of 2013 (POPIA) is the comprehensive data protection legislation enacted in South Africa. POPIA aims to give effect to the constitutional right to privacy, whilst balancing this against competing rights and interests, particularly the right of access to information.

[bookmark: _Toc99715333][bookmark: _Toc99716127]APPLICATION OF POPIA


[bookmark: _Toc99715334][bookmark: _Toc99716128]POPIA is a South African domestic law. As a general position, POPIA applies to the processing of personal information entered in a record by or for a responsible party that is domiciled in South Africa. However, POPIA may also apply to a responsible party not domiciled in South Africa where that responsible party makes use of automated or non-automated means within South Africa.

[bookmark: _Toc99715335][bookmark: _Toc99716129]POPIA also provides for certain exclusions and exemptions, including for purely personal or household activities, for personal information that has been de-identified that cannot be re-identified again, or for journalistic, literary or artistic purposes.

[bookmark: _Toc99715336][bookmark: _Toc99716130]Compliance Checklist for South Africa’s POPIA
[bookmark: _Toc99715337][bookmark: _Toc99716131]South Africa’s Protection of Personal Information Act (POPIA) comes into effect on July 1st, 2021. We have compiled a checklist of key requirements under South Africa’s POPIA.
· [bookmark: _Toc99715338][bookmark: _Toc99716132]Appoint an Information Officer responsible for POPIA compliance:
[bookmark: _Toc99715339][bookmark: _Toc99716133]Organizations must appoint an Information Officer who will be responsible for encouraging compliance with POPIA. The Information Officer will deal with any privacy requests made to the organization and cooperate with the Information Regulator on investigations and compliance. Before starting their role, they are required to register with the Regulator.

· [bookmark: _Toc99715340][bookmark: _Toc99716134]Identify the lawful basis for collection and use of all personal information:
[bookmark: _Toc99715341][bookmark: _Toc99716135][image: ]Organizations can process personal information only on a lawful basis. The processing of personal information should be adequate, relevant and not excessive to stated and intended purposes. Organizations must inform data subjects about the purposes of collection. Furthermore, organizations must ensure that the personal information they have is complete, accurate, and updated.
· [bookmark: _Toc99715342][bookmark: _Toc99716136]Respond to data subjects’ data access and rectification requests:
[bookmark: _Toc99715343][bookmark: _Toc99716137]Under the POPIA, data subjects have the right to access their data and inquire about third parties who have access to the information. Additionally, data subjects can request to correct or delete their information. Organizations must respond to such requests as soon as reasonably practicable.
· [bookmark: _Toc99715344][bookmark: _Toc99716138]Notify security compromises as soon as reasonably possible:
[bookmark: _Toc99715345][bookmark: _Toc99716139]POPIA requires organizations to notify security compromises to the regulator and impacted data subjects where there are reasonable grounds to believe that personal information has been accessed or acquired by any unauthorized person. Notification must be made as soon as reasonably possible after the discovery of the compromise, taking into account the legitimate needs of law enforcement or any measures reasonably necessary to determine the scope of the compromise and restore the integrity of the organization’s information system.
· [bookmark: _Toc99715346][bookmark: _Toc99716140]Have a written contract with the data operator:
[bookmark: _Toc99715347][bookmark: _Toc99716141]POPIA requires organizations to have a written contract with the operator/data processor to ensure that the operator will establish and maintain security measures for the protection of personal information in line with POPIA.
· [bookmark: _Toc99715348][bookmark: _Toc99716142]Ensure adequate level of protection in cases of cross border data transfers:
[bookmark: _Toc99715349][bookmark: _Toc99716143]An organization cannot transfer personal information to a third party in a foreign country unless one of the following conditions is fulfilled:
· [bookmark: _Toc99715350][bookmark: _Toc99716144]There exists an adequate level of protection. In other words, recipients are subject to a law, binding corporate rules or a binding agreement providing an adequate level of protection that effectively upholds the principles similar to POPIA.
· [bookmark: _Toc99715351][bookmark: _Toc99716145]The data subject has consented to transfer,
· [bookmark: _Toc99715352][bookmark: _Toc99716146]The transfer is necessary for the performance of a contract between the data subject and the data controller,
· [bookmark: _Toc99715353][bookmark: _Toc99716147]The transfer is necessary for the performance of a contract concluded in the interest of the data subject, or
· [bookmark: _Toc99715354][bookmark: _Toc99716148]The transfer is for the benefit of the data subject and it is not reasonably practicable to obtain the consent of the data subject.
· [bookmark: _Toc99715355][bookmark: _Toc99716149]Maintain the documentation of all processing operations:
[bookmark: _Toc99715356][bookmark: _Toc99716150]POPIA requires organizations to maintain the documentation of all data processing operations under its responsibility. Such documentation will help organizations demonstrate compliance to the Regulator.

1.1.15 [bookmark: _Toc99716151]Broad-Based Black Economic Empowerment (BBBEE) Act  

[bookmark: _Toc99715358][bookmark: _Toc99716152]Broad-based black economic empowerment (BEE) is a government policy to advance economic transformation and enhance the economic participation of Black people (African, Coloured and Indian people who are South African citizens) in the South African economy. The Constitution of the Republic of South Africa, 1996, provides all people in South Africa the right to equality and fulfils the formal element of equality by creating a basis for equal treatment.
[bookmark: _Toc99715359][bookmark: _Toc99716153]What is the purpose of the B-BBEE Act?
[bookmark: _Toc99715360][bookmark: _Toc99716154]The BBBEE Act, No. 53 of 2003 was published as primary law to establish a legislative framework for the promotion of black economic empowerment. This Act was a follow-up with the Codes of Good Practice and various Sector Charters to elaborate on, interpret and implement the law.
[bookmark: _Toc99715361][bookmark: _Toc99716155]It can be seen as a growth strategy targeting the historic inequalities in the South African economy. The objective is to bring historically disadvantaged people into the economic mainstream of the country and address the wrongs of the past. This is done in a structured broad-based manner to realize the countries full economic potential.

[bookmark: _Toc99715362][bookmark: _Toc99716156]Who Benefits From BEE?
[bookmark: _Toc99715363][bookmark: _Toc99716157]In terms of the Act, historically disadvantaged people are generically referred to as black people and are defined as African, Indians and Coloured people (including people of Chinese origin) whom;
· [bookmark: _Toc99715364][bookmark: _Toc99716158][image: ]Have to be citizens of the Republic of South Africa by birth or descent; or
· [bookmark: _Toc99715365][bookmark: _Toc99716159]Became citizens of the Republic of South Africa by naturalization;
· [bookmark: _Toc99715366][bookmark: _Toc99716160]Before 24 April 2014: or
· [bookmark: _Toc99715367][bookmark: _Toc99716161]On or after 24 April 1994 and would have been entitled to acquire citizenship through naturalization prior to that date.
[bookmark: _Toc99715368][bookmark: _Toc99716162]Verbal confirmation from a person alleging to be from a particular race has to be accepted by the Verification Agency after applying professional scepticism. Although this cannot be challenged by a Verification Agency, it can be challenged by a third party in court.

[bookmark: _Toc99715369][bookmark: _Toc99716163]Who Is Affected by BEE?

[bookmark: _Toc99715370][bookmark: _Toc99716164]The B-BBEE Act is applied voluntarily accept for Public Entities or Organs of The State in which case they can only procure from companies that are BEE compliant. BEE typically forms part of a scoring system that allocated points based on the level of their BEE score. All other forms of business apply BEE based on their own business needs and determine if and at what level their suppliers must score to meet their business requirements. If you supply “the man in the street” or export your product, no BEE certificate will be requested, but anyone doing business with any other business in South Africa is probably going to need a BEE certificate to conduct business.
[bookmark: _Toc99715371][bookmark: _Toc99716165]It is also important to note that certain imports are excluded from your BEE procurement target. Your procurement target is based on 60% of your total procurement as a Qualifying Small Enterprise and 80% of your total procurement as a Generic Entity.

[bookmark: _Toc99715372][bookmark: _Toc99716166]Transforming The Economy
[bookmark: _Toc99715373][bookmark: _Toc99716167][image: ]The broad-based approach is a comprehensive system to radically change the old way how business was conducted in South Africa from an exclusively white-dominated system into an all-inclusive approach that will benefit everyone in the country as a whole. This is done by transforming the economic make-up of business by encouraging and facilitating black ownership, changing the racial and gender profiles in the upper echelons of business and creating access and more opportunities for Black People in business. Focus is placed on skills development, procurement initiatives, development of small black businesses and socio-economic development.
[bookmark: _Toc99715374][bookmark: _Toc99716168]Emphasis is also placed on black ownership and management of companies by black woman, co-operatives, broad-based groups, local communities, disabled people, the youth, people in rural areas, war veterans and unemployed people to include society at large.









	


[bookmark: _Toc99716169]2. INTERPRET LAWS, LEGAL DOCUMENTS, STANDARDS AND CODES OF PRACTICE RELEVANT TO THE UNIT

2.1 [bookmark: _Toc513815358][bookmark: _Toc99716170]LEGAL OBLIGATIONS
It must always be remembered that with every right there is an obligation. In other words, the rights of the employee are the obligations of the employer; and the rights of the employer are the obligations of the employee.

Employee Rights 
· A safe and healthful workplace
· Any information your employer has about any exposure you may have had to hazards such as toxic chemicals or noise. You also have a right to any medical records your employer has concerning you.
· To ask your employer to correct dangerous conditions.
· To file a complaint about workplace hazards.
· To participate in enforcement inspections.
· [image: Human rights - mitigating risk in the hotel industry]To not be discriminated against for exercising your health and safety rights. Your employer may not fire you, threaten you, harass you, or treat you differently for exercising your health and safety rights.
· To refuse work that puts you in immediate danger of serious harm. Before you refuse unsafe work, request that your employer eliminate the hazard and make it clear that you will accept an alternate assignment. The OSHA regulation only protects you if the danger can be proven to exist; if you refuse to work because you believe a condition is hazardous, but are proved wrong, OSHA does not protect you.
· To information on hazards in your workplace; chemicals used in your workplace; tests your employer has done to measure chemical, noise and radiation levels; and what to do if you or other employees are involved in an incident or are exposed to other toxic substances.
· To information from your employer about OSHA standards, worker injuries and illnesses, job hazards and workers' rights.
· To training from your employer:
· on chemicals you are exposed to during your work and information on how to protect yourself from harm.
· on other health and safety hazards and standards that your employer must follow.

As a worker, it is your responsibility to:
· Read the workplace safety and health poster at the jobsite.
· Comply with all applicable OSHA and safety standards.
· [image: Project Capabilities Employee Responsibilities Chart Ppt Infographics File  Formats PDF - PowerPoint Templates]Follow all lawful employer safety and health rules and regulations, and wear or use required protective equipment while working.
· Report hazardous conditions to the employer.
· Report any job-related injury or illness to the employer, and seek treatment promptly.

Employer Responsibilities
· Provide a workplace free from serious hazards
· Comply with OSHA standards
· Make sure employees have and use safe tools and equipment. Properly maintain this equipment.
· Use color codes, posters, labels or signs to warn employees of potential hazards.
· Establish or update operating procedures and communicate them so that employees follow safety and health requirements.
· Keep records of work-related injuries and illnesses and post these records.
· Provide access to employee medical records and exposure records to employees or their authorized representatives.
· Not discriminate against employees who exercise their safety and health rights.
2.2 [bookmark: _Toc513815359][bookmark: _Toc99716171]STAKEHOLDER CONSULTATION TO OBTAIN POINT OF VIEW ON LEGAL OBLIGATIONS
Entrusted with a leadership role, stakeholders are responsible for overseeing a department or group of employees within a specific organization or company.  Managers are utilized in every sector, and the business model relies on their leadership and ability to operationalize the management structure.  Working as a manager is an accomplishment because it reveals a professional’s ability to successfully lead, oversee multiple business operations, manage stress, and effectively communicate with coworkers.

To be successful on the job, managers tend to adopt the following management approaches:
1. Contingency Approach: The Contingency Approach is an approach based on the idea that management techniques should change depending on the particular situation. In other words, managers adapt appropriately to various situations and alter their management styles according to these situations.
2. Behavioral Approach: To facilitate a positive work environment, managers approach their jobs with an awareness of employees’ needs for workplace satisfaction.  Contemporary Approach: This approach argues that effective managers maintain a strong staff and equip that staff with the proper tools to make the workplace more efficient and satisfying.
3. [image: Stakeholder engagement: Access' comments to BSR paper - Access Now]Across every sector, managers contribute to businesses in significant ways, which are reflected in company profits, organization, and overall workplace morale.   



2.3 [bookmark: _Toc513815360][bookmark: _Toc99716172]IMPLICATIONS OF COMPLIANCE AND NON-COMPLIANCE

2.3.1 [bookmark: _Toc513815361][bookmark: _Toc99716173]Compliance
Legal compliance is the process by which a company adheres to the complex rules, policies and processes that regulate business practice in a particular jurisdiction.
Compliance involves not only knowing and understanding the legislation that applies to the organization, but also being able to demonstrate that the business and its entities are in compliance at all times.

The Basic Conditions of Employment Act
The Basic Conditions of Employment Act (BCEA) provides for minimum terms on which employees must be employed in relation to such things as annual leave, sick leave, overtime and daily and weekly maximum working hours. 

Certain provisions of the BCEA are regarded to be terms of an employment contract whether or not the employer and employee intended differently. The BCEA prescribes minimum terms and conditions of employment such as maximum ordinary hours of work and overtime, minimum payment for overtime worked including work performed on Sundays and public holidays as well as minimum meal intervals, rest periods and leave provisions, including minimum annual leave and maternity leave. 

[image: Image result for compliance]The BCEA encourages transparency in the workplace by obliging employers to furnish employees with particulars of employment as well as information in respect of their remuneration. 

In recognizing that the unique nature of particular industries may necessitate variations to the prescribed terms and conditions of employment, the BCEA makes provision for employers to vary the prescribed conditions of employment, either through collective agreements concluded with trade unions, individual agreements concluded with employees, or formal variations granted by the Minister of Labour.

The purpose of the BCEA can be summarized as follows:
· [image: Benefits Gain Profit Earning Income Insurance Stock Illustration 252809272]Gives effect to the right to fair Labour practices referred to in section 23(1) of the Constitution by establishing and making provision for the regulation of basic conditions of employment
· Complies with the obligations of the Republic as a member state of the International Labour Organization
· Provides for matters connected to Labour practices


Employee issues covered by the Act:
· Regulation of working time
· Leave
· Particulars of employment and remuneration
· Termination of employment
· Prohibition of employment of children and enforced Labour
· Protection of employees against discrimination

The Basic Conditions of Employment Act requires that employers give workers certain details of their employment in writing:

Employer and Worker Details
· Employer’s full name 
· Employer’s address 
· Worker’s name 

Worker’s occupation or a brief description of the work
· Employment Details
· Place/s of work 
· Date of employment 
· Working hours and days of work

Payment Details
· Salary or wage, or the rate and method of calculating wages 
· Rate for overtime 
· Any other cash payments 
· Any payments in kind and their value 
· Frequency of payment 
· Any deductions

Leave Details
· Any leave to which the worker is entitled

Notice/Contract Period
· Period of notice required for termination; or 
· Period of contract
· List of any other documents that form part of the contract and details of where the worker can get copies 
· Description of any council or sectoral determination which covers the employer’s business

Note:
The section of the Act that regulates working hours does not apply to:
· workers in senior management
· sales staff who travel and regulate their own working hours
· workers who work fewer than 24 hours in a month
· workers who earn more than R115 572 per year


2.3.2 [bookmark: _Toc513815362][bookmark: _Toc99716174] Non-Compliance

[image: 3 Main Risks of Non-Compliance | Nimonik - Comprehensive Compliance Program  - EHS, Risk, GRC, IRM, ISO]Non-Compliance refers to failure or refusal to comply, as with a law, regulation, or term of a contract. Recently a major airline operating in South Africa was reported to have been fined R900 000 for failing to comply with the Employment Equity Act (EEA).  This penalty highlights the seriousness with which the Department of Labour (DOL) takes non-compliance with the provisions of the act and shows that they will not hesitate to bring the maximum penalty against defaulters.
If you are a designated employer, you have only a few weeks to submit your Employment Equity Report. Designated employers are those that either have more than 50 employees or that have fewer than 50 employees, but have an annual sales turnover that exceeds the threshold for their sector. 
Employers are warned that, while submitting their EE Report in time is crucial, this is not enough to ensure full compliance with the requirements of the legislation. Employers are also legally bound to ensure that the report's contents are true and correct and that they can show that they have made sufficient progress with affirmative action in the staffing of their organizations as required by the EEA.

It is clear that prosecutions in the Labour Court and potentially bankrupting fines, can result if employers fail to comply.

This means that designated employers will have to:
· Shift from merely putting together "impressive looking" reports for the DOL;
· Do a detailed employment equity (EE) analysis;
· Set affirmative action targets that are achievable on the one hand, but substantial enough on the other hand to satisfy the director-general of Labour;
· Prepare and implement a detailed EE plan. This is a comprehensive strategy for recruiting, "accommodating" and developing members of designated groups.
[image: How To Avoid Non-Compliance At Audit | RTO Materials]
That is, each employer must devise an action plan aimed at ensuring that it has the right proportion of designated people - black, coloured, Indian, female and disabled people, working in all departments and at all levels of the organization, including the very top levels of management. For example, if you have 50 members on your board of directors, then you must aim to have approximately 35 black, five coloured, four Indian and five white directors.

Of these, 25 should be female and two should be disabled:
· Ensure that these plans are implemented effectively and in tune with the EEA's procedural requirements;
· Consult with a full cross-section of their workforce and representative trade unions on the devising and implementation of the above-mentioned analysis, report, plan and target;
· Make available to employees all the relevant documents - employment equity report and employment equity plan;
· Make special arrangements to ensure that black, colored, Indian, female and disabled employees are able to remain with the organization, cope with their duties and work environment, that they fit into the organization and to advance in the organization; and
· Eliminate barriers to employment of members of designated groups.
 
While none of these requirements are impossible, they will be very much more difficult to achieve with the DOL inspectors breaking down your door. It is important to bear in mind that, once you have set up your EE system, based on your own level of resources and circumstances, the task of EE compliance becomes very much easier. While potential investors are being deterred by South Africa's Labour law requirements, the director general is charged with implementing the law with regard to affirmative action. He therefore has no option but to police employers that do not comply and to prosecute those that do not heed his instructions to implement affirmative action meaningfully. Unfortunately, the EEA does not sufficiently take into account the fact that the number of jobs available in South Africa is not increasing.
[image: What's the Risk of Worker Non-Compliance? - YouTube]
This makes it extremely difficult for you to increase your numbers of employees from designated groups even if you want to. However, as long as you can prove that you are doing everything possible to normalize the demographics of your organization and that you have been completing the compulsory analyses, reports and plans, the DOL is unlikely to take action against you.

You have everything to gain and nothing to lose by using the help of a Labour law expert to devise your EE analysis, report, plan, target and consultation system. Otherwise, at the Labour Court, you will not only be forced to implement EE and to pay crippling fines; you may also be faced with having to meet imposed EE targets.









3 [bookmark: _Toc99716175]ANALYSE THE COMPLIANCE TO LEGAL AND OTHER REQUIREMENTS THAT REGULATE THE UNIT

3.1 [bookmark: _Toc513815364][bookmark: _Toc99716176]COMPLIANCE TO LEGAL AND OTHER REQUIREMENTS

3.1.1  Introduction to Legal and other requirements 

They say that the smartest people among us are those who adopt a positive attitude towards life-long learning. In other words, the smartest people are those who realize they will always have a lot to learn, and who spend their entire lives accumulating knowledge to improve their skills development process.
Learning is, then, a life-long process; there is never a point at which you can stop and say that you have learnt everything, or know enough (if you want to be one of the smartest people in the room, or a sought-after professional, that is).

To be more, we need to become more.

[image: ISO 14001 - Clause 6.1: Actions to Address Risks and Opportunities]Each industry, and each company within that industry, will have a different approach to skills development. Some companies will have in-house training opportunities and grants for further learning for exceptional employees. Others will have minimum standards – i.e. a set of basic skills the company requires new hires to possess before they will put in the time and money required to develop those skills further.
Some businesses will require employees to undergo a series of tests and short courses throughout their tenure to ensure that their employees continue to develop the necessary skills to remain at the forefront of knowledge and the cutting edge of their field.  Whatever a company’s approach to skills development, you can bet your bottom dollar that skills development is a billion-dollar industry vital to a company’s long-term growth and ultimate success.
While many large corporates have been busy implementing skills development programmers, SMMEs still lag far behind, which means they’re losing out on two fronts. Think of it this way. You have to pay the levy anyway, so you might as well implement a skills development programme.
You will be able to claim back a large portion of that money, while also improving the skills of your employees – something that can only benefit your business in the long run. And depending on the size of your company’s payroll, the amount you can claim back can add up to quite a bit of money. You can recover:
· 15% of the levy your company pays when you appoint and register a skills development facilitator
· 10% of the levy when you prepare, submit and get approval for a workplace skills plan for the appropriate SETA
· 20% of the levy when you prepare an annual training report based on your approved workplace skills plan
[image: 1,788 Ethics And Compliance Illustrations & Clip Art - iStock]In addition, each SETA makes grants available for specific sector skills initiatives, depending on certain criteria, and these add up to an additional 5% of the total levy paid.  Many small businesses can’t be bothered, or don’t have the time, to deal with the paperwork and administration involved in claiming back what is sometimes a small amount of money from SETAs. But the benefits do not just lie in putting money back in your business’s pocket. There are enormous advantages to be derived from upskilling your employees and any small business that is truly invested in growth should have some sort of training and development programme, regardless of whether or not they can claim money back from SETAs.

But to make the system work for your business, you need to understand the basics. For the South African economy to grow and flourish there is an urgent need to address the severe skills shortage that exists in the country. This cannot be achieved without the help of business which is why government implemented the Skills Development Act to provide a framework for skills development in the workplace.

[image: The Importance of Training and Development in the Workplace]Government set up SETAs to identify skills development needs in each sector; facilitate the development and implementation of a strategic sector skills development plan; approve learnerships; meet the agreed standards for education and training within an agreed national framework to control quality; and to pay out grants. In total, there are 22 SETAs. They receive 80% of levies collected, while the remaining 20% is distributed to the National Skills Development Fund for projects that fall outside any of the established SETAs.

To be eligible to claim back from a SETA you first have to appoint a skills development facilitator. This person can be full-time, part-time or on contract, but they need to be registered with your business sector’s SETA. Their role is to assist you with the second part of the process which is the development of a workplace skills plan and the submission of this to the relevant SETA. They should also be able to advise you on how to implement the plan, assist you in putting together the necessary annual training report (step three), advise you on the quality assurance requirements as set by the relevant SETA and serve as a contact person between your business and your SETA.

In addition to the grants that you can claim by implementing these steps, there are a number of discretionary grants that the SETAs may also make. These are for learnerships, skills programmes, apprentices and sector priorities. By implementing these in the correct way, you can claim back additional funds.

A learnership is an alternative form of training that places the emphasis on practical experience and culminates in the learner receiving an NQF (National Qualifications Framework) qualification. It can include classroom-based learning at a training Centre or college and on-the-job training in a workplace and it has to be approved by the relevant SETA. As an employer, you can seek a grant from a SETA to support the implementation of a learnership. The first type of grant is to offset the costs of implementing a learnership, (such as off-the-job education and training provider fees), while the second subsidies the learner’s allowance if the learner was unemployed immediately before starting the learnership.
[image: What is the True Value of a Learnership Programme? - EEE Training]
The following steps are required to set up a learnership:
· Decide which skills your company needs and choose any learnership offered by any Sector Education Training Authority (SETA) that meets these needs.
· You can apply for a grant from your SETA once you have signed a learnership agreement. However, it is important that you contact your SETA before you sign the learnership agreement to make sure that the SETA has enough money available.
· Find someone in your organization to guide the learners and help them with problems they might face.
· Get someone to assist the learners with the academic part of the learnership by choosing a training provider. The training provider must be accredited by a SETA.
· You can choose learners from among your workers or you may choose unemployed people for the learnership. Contact the nearest labour centre for a list of available unemployed candidates. You do not have to provide employment to these unemployed learners after the learnerships are complete.
· You, the training providers and the learners must sign a learnership agreement.
· You must sign a contract with unemployed learners that complies with the Sectoral Determination for Learnerships. It is not necessary to sign new contracts with workers already working for you.

It is important that you register your learnership agreement with the SETA. If you do not, you will not be able to claim the tax break from SARS. Contact SARS for more details on how to claim the tax break.  Once all the above steps have been finalized, you can implement the learnership.

3.1.2 Code of Conduct in a Workplace

[image: Code of Conduct Policy Template | PeopleGoal]An organizational workplace code of conduct establishes acceptable standards of behavior for all employees. Some departments also have codes specific to employees working in areas such as human resources, sales and service. The code of conduct is intended to serve as an internal communication tool as well as a device to protect the company in cases where it must terminate an employee for cause.
Common items covered in a workplace code of conduct include employee dress codes, attendance policies, health and safety standards, use of company property and appropriate workplace behaviors. The code starts with an introduction and statement of purpose, outlines each category and conveys consequences of poor conduct. The code of conduct is a formal document given to new hires along with the company policy manual. New employees normally sign a document indicating they have received and read the code of conduct.

Employee Benefits
Communication of expectations helps establish clear boundaries. Some employees would rather know specifically what is and is not acceptable at work and the consequences of poor decisions. With a dress code, for instance, employees benefit when examples are provided of professional or business casual dress. When a company simply dictates a business casual dress code, employees must come up with their own interpretation of the standard. In sales, there are issues in relationships with customers related to giving and accepting gifts, confidentiality, conflicts of interest and disclosure of information, and code of conduct specific to sales staff should give employees key guidelines in each area to avoid uncertainty and indecision.

Human resources professionals are leery about having to protect the company against wrongful termination claims and possible allegations of discrimination. If an employee indicates he was discriminated against in a reprimand, the company can use its code of conduct to cite specific ethical or behavioral standards the employee violated. This makes documenting any warnings or prior incidents important, especially when the company terminates based on a consistent pattern of behavior that violates the code. For instance, when an employee is fired because of regular absences and tardiness, the company can refer to its attendance code and provide documentation of the employee's attendance records.

3.1.3 Disadvantages of a code of conduct in the workplace

· Inequality
Codes of conduct are often drafted, in part, to ensure that all members of an organization are treated equally. However, often those in upper-level management and creative positions are given a "bye" on certain codes, like those restricting how the worker talks about the company or to what degree employees are allowed to have personal relationships outside of work.  If companies are going to have codes of conduct, they should reconsider any code that cannot be applied equally.[image: ]
· Unenforceability
Some codes of conduct, perhaps because of employee misconduct in the past, take a micromanagement approach, dictating detailed minutia like the kinds of material that can be worn in the office or the exact length of personal phone calls. According to Leadership Skills for Life, it is important for codes of conduct to be detailed because some questions, like whether or not taking a company pen home is ethical, will render many answers. However, such codes can be cumbersome, contradictory and ultimately ineffective when people, including supervisors who cannot enforce the codes and still have a productive workplace, abandon them in favour of "common sense." On the other hand, a company in which the value of honesty is embedded and appreciated can result in a culture where no one would consider taking a pen.

· Unethical Corporate Behavior
In some cases, codes of conduct may facilitate unethical corporate behavior. Codes of conduct that limit employees' ability to speak out against the corporation can keep them quiet for fear of job loss or legal retribution even if the company is engaging in an unethical practice. Further, codes of conduct can be used to set ethical-looking rules that managers are instructed not to follow so if any misconduct occurs it is the individual employee, not the corporation that will be blamed.




· Lack of Stability
Although many codes of conduct are developed out of corporate values, mission statements and even past incidents of company impropriety, there is rarely anything holding corporations to their own codes of conduct. In other words, they are not stable, and owners or boards of directors can revise them to include the company's current needs and desires -- be they ethical or not -- at any time.
· Time
[image: The Code Of Conduct]As with other strategic plans or documents, it takes time to create a code of conduct. While company leaders could rush through and put pen to paper, a thoughtful code that provides long-term ethical stability takes longer. If different departments are consulted or outside consultants brought in to help with the process, the expenses only multiply.

· Enforcement obligations
One of the biggest challenges of a code of conduct is the need to follow-through on enforcement of its tenets. If employees pick up on the fact that nothing is ever said or done about violations, the code is worth little more than the paper it is printed on. Not only do you need to display enforcement that aligns with stated policies, but employees should also believe that leaders consistently apply the code to all workers. Inconsistent application can lead to envy, tension and poor morale.

3.1.4 Advantages of a code of conduct in the workplace

· Workplace Culture
A policy of ethical compliance helps to create a workplace culture where all employees are treated with respect. Employees are given equal access to advancement opportunities and the workplace becomes a positive and nurturing environment. A strong ethical standard in the workplace helps to create strong working relationships between the staff and management. It reduces employee turnover, improves morale and has a positive effect on productivity.

· Company Reputation
Businesses work hard to gain competitive advantages. Gaining advantages from a positive reputation in the marketplace can be enough to secure a sizable market share from your larger competitors. Proudly displaying your code of ethics on your website or in press releases, while taking care to ensure that your actions are always in line with your words, can garner a positive image among consumers and job-seekers, creating a loyal customer base and helping to develop your brand image.

· Strategic Decision-Making
[image: Code of Conduct | Wildlife]Business owners make decisions at the executive level of their company. A code of ethics in a business can provide a foundation on which to base all decisions that affect internal and external stakeholders, 

such as employees or residents in the local community. Ethical dilemmas faced by small business owners most often do not have the same scope as issues faced by corporate executives, such as laying off thousands of workers or introducing tons of pollutants into the environment. However, having a solid code of ethics in place from the beginning can help to guide you as your company eventually grows to a corporate size.


· Responsibility
When people take responsibility for their actions, everyone benefits. Responsibility is accountability and honesty, and holding yourself accountable promotes these good character traits in others who see them in you. This helps to create a cohesive and productive work force, which has several of its own benefits, not the least of which is longer employee retention. Employees are more likely to continue to working for a company that follows and promotes rules that protect and benefit everyone equally.

· Marketing
A code serves as a public statement of what the company stands for and its commitment to high standards and right conduct.



















3.2 [bookmark: _Toc513815365][bookmark: _Toc99716177]THE REQUIREMENTS OF THE LABOUR RELATIONS ACT AND CODE OF GOOD PRACTICE REGARDING DISMISSAL

3.2.1 [bookmark: _Toc513815366][bookmark: _Toc99716178]Code of Good Practice – Dismissal

Fair reasons for dismissal 

· A dismissal is unfair if it is not affected for a fair reason and in accordance with a fair procedure, even if it complies with any notice period in a contract of employment or in legislation governing employment. Whether or not a dismissal is for a fair reason is determined by the facts of the case, and the appropriateness of dismissal as a penalty. Whether or not the procedure is fair is determined by referring to the guidelines set out below. 
· This Act recognizes three grounds on which a termination of employment might be legitimate. These are: the conduct of the employee, the capacity of the employee, and the operational requirements of the employer's business. 
· [image: Employment Law (5ELW) GOSH Weekdays Tristan Callaghan. - ppt download]This Act provides that a dismissal is automatically unfair if the reason for the dismissal is one that amounts to an infringement of the fundamental rights of employees and trade unions, or if the reason is one of those listed in section 187.   The reasons include participation in a lawful strike, intended or actual pregnancy and acts of discrimination. 
· In cases where the dismissal is not automatically unfair, the employer must show that the reason for dismissal is a reason related to the employee's conduct or capacity, or is based on the operational requirements of the business. If the employer fails to do that, or fails to prove that the dismissal was affected in accordance with a fair procedure, the dismissal is unfair. 
Disciplinary procedures prior to dismissal

· All employers should adopt disciplinary rules that establish the standard of conduct required of their employees. The form and content of disciplinary rules will obviously vary according to the size and nature of the employer's business.
· In general, a larger business will require a more formal approach to discipline. An employer's rules must create certainty and consistency in the application of discipline. This requires that the standards of conduct are clear and made available to employees in a manner that is easily understood. Some rules or standards may be so well established and known that it is not necessary to communicate them. The courts have endorsed the concept of corrective or progressive discipline. 
· This approach regards the purpose of discipline as a means for employees to know and understand what standards are required of them. Efforts should be made to correct employees' behavior through a system of graduated disciplinary measures such as counselling and warnings.  Formal procedures do not have to be invoked every time a rule is broken or a standard is not met. Informal advice and correction is the best and most effective way for an employer to deal with minor violations of work discipline. Repeated misconduct will warrant warnings, which themselves may be graded according to degrees of severity. More serious infringements or repeated misconduct may call for a final warning, or other action short of dismissal. Dismissal should be reserved for cases of serious misconduct or repeated offences. 

Dismissals for misconduct 
Generally, it is not appropriate to dismiss an employee for a first offence, except if the misconduct is serious and of such gravity that it makes a continued employment relationship intolerable. Examples of serious misconduct, subject to the rule that each case should be judged on its merits, are gross dishonesty or willful damage to the property of the employer, willful endangering of the safety of others, physical assault on the employer, a fellow employee, client or customer and gross insubordination. 

[image: Tough Choices Cartoons and Comics - funny pictures from CartoonStock]Whatever the merits of the case for dismissal might be, a dismissal will not be fair if it does not meet the requirements of section 188.   When deciding whether or not to impose the penalty of dismissal, the employer should in addition to the gravity of the misconduct consider factors such as the employee's circumstances (including length of service, previous disciplinary record and personal circumstances), the nature of the job and the circumstances of the infringement itself. 

The employer should apply the penalty of dismissal consistently with the way in which it has been applied to the same and other employees in the past, and consistently as between two or more employees who participate in the misconduct under consideration. 

Fair procedure 

· Normally, the employer should conduct an investigation to determine whether there are grounds for dismissal. This does not need to be a formal enquiry. The employer should notify the employee of the allegations using a form and language that the employee can reasonably understand. The employee should be allowed the opportunity to state a case in response to the allegations. The employee should be entitled to a reasonable time to prepare the response and to the assistance of a trade union representative or fellow employee. After the enquiry, the employer should communicate the decision taken, and preferably furnish the employee with written notification of that decision. 
· Discipline against a trade union representative or an employee who is an office-bearer or official of a trade union should not be instituted without first informing and consulting the trade union. 
· If the employee is dismissed, the employee should be given the reason for dismissal and reminded of any rights to refer the matter to a council with jurisdiction or to the Commission or to any dispute resolution procedures established in terms of a collective agreement. 
· In exceptional circumstances, if the employer cannot reasonably be expected to comply with these guidelines, the employer may dispense with pre-dismissal procedures. 

Disciplinary records 
Employers should keep records for each employee specifying the nature of any disciplinary transgressions, the actions taken by the employer and the reasons for the actions. 

Dismissals and industrial action 

· Participation in a strike that does not comply with the provisions of Chapter IV is misconduct. However, like any other act of misconduct, it does not always deserve dismissal. The substantive fairness of dismissal in these circumstances must be determined in the light of the facts of the case, including:
(a) 	the seriousness of the contravention of this Act; 
(b) 	attempts made to comply with this Act; and 
(c) 	whether or not the strike was in response to unjustified conduct by the employer. 
· Prior to dismissal the employer should, at the earliest opportunity, contact a trade union official to discuss the course of action it intends to adopt. The employer should issue an ultimatum in clear and unambiguous terms that should state what is required of the employees and what sanction will be imposed if they do not comply with the ultimatum. The employees should be allowed sufficient 
time to reflect on the ultimatum and respond to it, either by complying with it or rejecting it. If the employer cannot reasonably be expected to extend these steps to the employees in question, the employer may dispense with them. 

3.2.2 [bookmark: _Toc513815367][bookmark: _Toc99716179]Guidelines in cases of Dismissal for Misconduct

Any person who is determining whether a dismissal for misconduct is unfair should consider: 
[image: Poor work performance in the Workplace - Consolidated Employers Organisation](a) 	whether or not the employee contravened a rule or standard regulating conduct in, or of relevance to, the workplace; and 
(b)	 if a rule or standard was contravened, whether or not- 
(i) 	the rule was a valid or reasonable rule or standard; 
(ii) 	the employee was aware, or could reasonably be expected to have been aware, of the rule or standard; 
(iii) 	the rule or standard has been consistently applied by the employer; and 
(iv) 	dismissal was an appropriate sanction for the contravention of the rule or standard. 














Incapacity: Poor work performance 

· A newly hired employee may be placed on probation for a period that is reasonable given the circumstances of the job. The period should be determined by the nature of the job, and the time it takes to determine the employee's suitability for continued employment. When appropriate, an employer should give an employee whatever evaluation, instruction, training, guidance or counselling the employee requires to render satisfactory service. Dismissal during the probationary period should be preceded by an opportunity for the employee to state a case in response and to be assisted by a trade union representative or fellow employee. 
· After probation, an employee should not be dismissed for unsatisfactory performance unless the employer has: 
a) given the employee appropriate evaluation, instruction, training, guidance or counselling; and 
b) after a reasonable period of time for improvement, the employee continues to perform unsatisfactorily. 

· The procedure leading to dismissal should include an investigation to establish the reasons for the unsatisfactory performance and the employer should consider other ways, short of dismissal, to remedy the matter. 
· In the process, the employee should have the right to be heard and to be assisted by a trade union representative or a fellow employee. 

3.2.3 [bookmark: _Toc513815368][bookmark: _Toc99716180]Guidelines in cases of Dismissal for Poor Work Performance
Any person determining whether a dismissal for poor work performance is unfair should consider 
(a) 	whether or not the employee failed to meet a performance standard; and 
(b) 	if the employee did not meet a required performance standard whether or not- 
(i) 	the employee was aware, or could reasonably be expected to have been aware, of the required performance standard; 
(ii) 	the employee was given a fair opportunity to meet the required performance standard; and 
(iii) 	dismissal was an appropriate sanction for not meeting the required performance standard. 

Incapacity: ill health or injury 
1. Incapacity on the grounds of ill health or injury may be temporary or permanent. If an employee is temporarily unable to work in these circumstances, the employer should investigate the extent of the incapacity or the injury. If the employee is likely to be absent for a time that is unreasonably long in the circumstances, the employer should investigate all the possible alternatives short of dismissal. 
[image: Labour Law and Labour Relations JanuaryFebruary 2020 Introduction]When alternatives are considered, relevant factors might include the nature of the job, the period of absence, the seriousness of the illness or injury and the possibility of securing a temporary replacement for the ill or injured employee. In cases of permanent incapacity, the employer should ascertain the possibility of securing alternative employment, or adapting the duties or work circumstances of the employee to accommodate the employee's disability. 
2. In the process of the investigation referred to in subsection (1) the employee I should be allowed the opportunity to state a case in response and to be assisted by a trade union representative or fellow employee. 
3. The degree of incapacity is relevant to the fairness of any dismissal. The cause of the incapacity may also be relevant. In the case of certain kinds of incapacity, for example alcoholism or drug abuse, counselling and rehabilitation may be appropriate steps for an employer to consider. 
4. Particular consideration should be given to employees who are injured at work or who are incapacitated by work-related illness. The courts have indicated that the duty on the employer to accommodate the incapacity of the employee is more onerous in these circumstances. 

3.3 [bookmark: _Toc99716181]THE BASIC CONDITIONS OF EMPLOYMENT ACT 

The Basic Conditions of Employment Act (BCEA) provides for minimum terms on which employees must be employed in relation to such things as annual leave, sick leave, overtime and daily and weekly maximum working hours. 

Certain provisions of the BCEA are regarded to be terms of an employment contract whether or not the employer and employee intended differently. The BCEA prescribes minimum terms and conditions of employment such as maximum ordinary hours of work and overtime, minimum payment for overtime worked including work performed on Sundays and public holidays as well as minimum meal intervals, rest periods and leave provisions, including minimum annual leave and maternity leave. 

The BCEA encourages transparency in the workplace by obliging employers to furnish employees with particulars of employment as well as information in respect of their remuneration.   The following is a summary of the provisions of the most important sections of the Basic Conditions of Employment Act, 1997, as amended. 

[bookmark: _Toc513813330][bookmark: _Toc513815371][bookmark: _Toc95753045][bookmark: _Toc99707426][bookmark: _Toc99715388][bookmark: _Toc99716182]Application of the Act: Section 3
The Act applies to all employees and employers except members of the National Defence Force, National Intelligence Agency, South African Secret Service and unpaid volunteers working for an organisation with a charitable purpose.  The basic conditions of employment contained in the Act form part of the contract of employment of employees covered by the Act. Some, but not all, basic conditions 
of employment may be varied by individual or collective agreements in accordance with the provisions of the Act. (see paragraph 7 below).




[bookmark: _Toc513813331][bookmark: _Toc513815372][bookmark: _Toc95753046][bookmark: _Toc99707427][bookmark: _Toc99715389][bookmark: _Toc99716183]Regulation of Working Time: Chapter Two
2.1	Application
This chapter does not apply to senior managerial employees, employees engaged as sales staff who travel and employees who work less than 24 hours a month.
2.2	Ordinary hours of work: Section 9
[bookmark: _Toc513813332][bookmark: _Toc513815373][bookmark: _Toc95753047][bookmark: _Toc99707428][bookmark: _Toc99715390][bookmark: _Toc99716184]No employer shall require or permit an employee to work more than:
(a) 45 hours in any week;
(b) nine hours in any day if an employee works for five days or less in a week; or
(c) eight hours in any day if an employee works on more than five days in a week.

2.3	Overtime: Section 10
2.3.1	An employer may not require or permit an employee:
(a) to work overtime except by an agreement;
(b) to work more than ten hours’ overtime a week.
2.3.2	An agreement may not require or permit an employee to work more than 12 hours on any day.
2.3.3	A collective agreement may increase overtime to fifteen hours per week for up to two months in any period of 12 months.
2.3.4	Overtime must be paid at 1.5 times the employee’s normal wage or an employee may agree to receive paid time off.

2.4	Compressed working week: Section 11
2.4.1	An employee may agree in writing to work up to 12 hours in a day without receiving overtime pay.
2.4.2	This agreement may not require or permit an employee to work:
(a) more than 45 ordinary hours in any week;
(b) more than ten hours’ overtime in any week; or
(c) more than five days in any week.

2.5	Averaging of hours of work: Section 12
2.5.1	A collective agreement may permit the hours of work to be averaged over a period of up to four months.
2.5.2	An employee who is bound by such a collective agreement may not work more than:
(a) an average of 45 ordinary hours in a week over the agreed period;
(b) an average of five hours’ overtime in a week over the agreed period.

[bookmark: _Toc513813333][bookmark: _Toc513815374][bookmark: _Toc95753048][bookmark: _Toc99707429][bookmark: _Toc99715391][bookmark: _Toc99716185]2.6	Meal intervals: Section 14
2.6.1 An employee must have a meal interval of 60 minutes after five hours work.



2.8.1 An employee who occasionally works on a Sunday must receive double pay.   

2.8.2 An employee who ordinarily works on a Sunday must be paid at 1.5 times the normal wage. 

2.8.3	Paid time off in return for working on a Sunday may be agreed upon.

2.9	Night work: Section 17

2.9.1 Employees who work at night between 18h00 and 06h00 must be compensated by payment of an allowance or by a reduction of working hours and transport must be available.

2.9.2 Employees who work regularly after 23:00 and before 06:00 the next day must be informed
(a) of any health and safety hazards; and
(b) the right to undergo a medical examination.  

2.10	Public holidays: Section 18

2.10.1 Employees must be paid their ordinary pay for any public holiday that falls on a working day. 

2.10.2 Work on a public holiday is by agreement and paid at double the rate. 

2.10.3	A public holiday may be exchanged with another day by agreement.





























2.6.2	A written agreement may:
(a) reduce the meal interval to 30 minutes;
(b) dispense with the meal interval for employees who work fewer than six hours on a day.
[bookmark: _Toc513813334][bookmark: _Toc513815375][bookmark: _Toc95753049][bookmark: _Toc99707430][bookmark: _Toc99715392][bookmark: _Toc99716186]2.7	Daily and weekly rest period: Section 15
An employee must have a daily rest period of 12 consecutive hours and a weekly rest period of 36 consecutive hours, which, unless otherwise agreed, must include Sunday.

2.8 [bookmark: _Toc513813335][bookmark: _Toc513815376][bookmark: _Toc95753050][bookmark: _Toc99707431][bookmark: _Toc99715393][bookmark: _Toc99716187]Pay for work on Sundays: Section 16
2.8.1 An employee who occasionally works on a Sunday must receive double pay.   
2.8.2 An employee who ordinarily works on a Sunday must be paid at 1.5 times the normal wage. 
2.8.3	Paid time off in return for working on a Sunday may be agreed upon.

2.9 Night work: Section 17
2.9.1 Employees who work at night between 18h00 and 06h00 must be compensated by payment of an allowance or by a reduction of working hours and transport must be available.
2.9.2 Employees who work regularly after 23:00 and before 06:00 the next day must be informed
(c) of any health and safety hazards; and
(d) the right to undergo a medical examination.  
2.10 Public holidays: Section 18
2.10.1 Employees must be paid their ordinary pay for any public holiday that falls on a working day. 
2.10.2 Work on a public holiday is by agreement and paid at double the rate. 
2.10.3 A public holiday may be exchanged with another day by agreement.

3.	LEAVE: CHAPTER THREE
3.1 Application
The chapter on leave does not apply to an employee who works less than 24 hours a month for an employer and to leave granted in excess of the leave entitlement under this chapter. 

3.2	Annual leave: Sections 20 & 21
3.2.1	Employees are entitled to 21 consecutive days’ annual leave or by agreement, one day for every 17 days worked or one hour for every 17 hours worked.
3.2.2	 Leave must be granted not later than six months after the end of the annual leave cycle.
3.2.3	An employer must not pay an employee instead of granting leave except on termination of employment.

3.3	Sick leave: Sections 22 – 24
3.3.1	An employee is entitled to six weeks’ paid sick leave in a period of 36 months.
3.3.2	During the first six months an employee is entitled to one day’s paid sick leave for every 26 days worked.

3.3.3 An employer may require a medical certificate before paying an employee who is absent for more than two consecutive days or who is frequently absent.

3.4	Maternity leave: Sections 25 & 26

3.4.1 A pregnant employee is entitled to four consecutive months’ maternity leave. 

3.4.2	A pregnant employee or employee nursing her child is not allowed to perform work that is hazardous to her or her child.

3.5	Family responsibility leave: Section 27

3.5.1	Full time employees are entitled to three days paid family responsibility leave per year, on request, when the employee’s child is born or sick, or in the event of the death of the employee’s spouse or life partner, or the employee’s parent, adoptive parent, grandparent, child, adopted child, grandchild or sibling.

3.5.2	An employer may require reasonable proof.































[bookmark: _Toc513813336][bookmark: _Toc513815377][bookmark: _Toc95753051][bookmark: _Toc99707432][bookmark: _Toc99715394][bookmark: _Toc99716188]4.	PARTICULARS OF EMPLOYMENT AND REMUNERATION: CHAPTER FOUR

4.1	Application
[bookmark: _Toc513813337][bookmark: _Toc513815378][bookmark: _Toc89427218][bookmark: _Toc95753052][bookmark: _Toc99707433][bookmark: _Toc99715395][bookmark: _Toc99716189]This chapter does not apply to an employee who works less than 24 hours a month for an employer.

4.2	Written particulars of employment: Section 29
4.2.1	An employer must supply an employee when the employee commences employment, with the following particulars in writing:  
(a) full name and address of the employer;
(b) name and occupation of the employee, or a brief description of the work ;
(c) various places of work;
(d) date of employment;
(e) ordinary hours of work and days of work;
(f) wage or the rate and method of calculating;
(g) rate for overtime work;
(h) any other cash payments;
(i) any payment in kind and the value thereof;
(j) frequency of remuneration;
(k) Any deductions;
(l) leave entitlement;
(m) period of notice or period of contract;
(n) description of any council or sectoral determination which covers the employer’s business;
(o) period of employment with a previous employer that counts towards the period of employment;
(p) list of any other documents that form part of the contract, indicating a place where a copy of each may be obtained.
4.2.2	Particulars must be revised if the terms of employment change.

4.3	Informing employees of their rights: Section 30
A statement of employees’ rights must be displayed at the workplace in official languages used at the workplace.

4.4	Keeping of records: Section 31
Every employer must keep a record containing the following information:
(a) employee’s name and occupation;
(b) time worked;
(c) remuneration paid;
(d) date of birth if under 18 years of age; and
(e) any other prescribed information. 

4.5	Information about remuneration: Section 33

The following information must be given in writing when the employee is paid:
(a) employer’s name and address;
(b) employee’s name and occupation;
(c) period of payment;
 the period of payment;
(i) number of hours worked on a Sunday or public holiday during that period; and
(ii) if an agreement to average working time has been concluded, the total number of ordinary and overtime hours worked in the period of averaging.
4.6	Deductions and other acts concerning remuneration: Sections 34 and 34A

4.6.1	An employer may not deduct money from an employee’s remuneration unless –
(a) The employee agrees in writing to the deduction of a specific debt;
(b) The deduction is made in terms of a collective agreement, law, court order or arbitration award 

4.6.2	A deduction in respect of damage or loss caused by the employee may only be made with agreement and after the employer has followed a fair procedure

4.6.3	Employers must pay deductions and employer contributions to benefit funds to the fund within seven days.
4.7	Calculation of remuneration and wages: Section 35 

4.7.1	Wages are calculated by the number of hours ordinarily worked.

4.7.2	Monthly remuneration or wage is four and one-third times the weekly wage.

4.7.3	If calculated on a basis other than time, or if the employee’s remuneration or wage fluctuates significantly from period to period, any payment must be calculated by reference to remuneration or wage during
(a)	the preceding 13 weeks; or
(e) if employed for a shorter period, that period.

4.7.4 Employers and employees should consult a schedule published in the Government Gazette to determine whether a particular category of payment forms part of an employee’s remuneration for the purpose of calculations made in terms of this Act.


3.3.4 An employer may require a medical certificate before paying an employee who is absent for more than two consecutive days or who is frequently absent.

3.4	Maternity leave: Sections 25 & 26

3.4.2 A pregnant employee is entitled to four consecutive months’ maternity leave. 

3.4.2	A pregnant employee or employee nursing her child is not allowed to perform work that is hazardous to her or her child.

3.5	Family responsibility leave: Section 27

3.5.1	Full time employees are entitled to three days paid family responsibility leave per year, on request, when the employee’s child is born or sick, or in the event of the death of the employee’s spouse or life partner, or the employee’s parent, adoptive parent, grandparent, child, adopted child, grandchild or sibling.

3.5.2	An employer may require reasonable proof.






























(d) remuneration in money;
(e) any deduction made from the remuneration;
(f) the actual amount paid; and
(g) if relevant to the calculation of that employee’s remuneration-
(i) employee’s rate of remuneration and overtime rate;
(ii)	number of ordinary and overtime hours worked during the period of payment;
(iii) number of hours worked on a Sunday or public holiday during that period; and
(iv) if an agreement to average working time has been concluded, the total number of ordinary and overtime hours worked in the period of averaging.

4.6	Deductions and other acts concerning remuneration: Sections 34 and 34A
4.6.1	An employer may not deduct money from an employee’s remuneration unless –
(c) The employee agrees in writing to the deduction of a specific debt;
(d) The deduction is made in terms of a collective agreement, law, court order or arbitration award 
4.6.2	A deduction in respect of damage or loss caused by the employee may only be made with agreement and after the employer has followed a fair procedure
4.6.3	Employers must pay deductions and employer contributions to benefit funds to the fund within seven days.

4.7	Calculation of remuneration and wages: Section 35 
4.7.1	Wages are calculated by the number of hours ordinarily worked.
4.7.2	Monthly remuneration or wage is four and one-third times the weekly wage.
4.7.3	If calculated on a basis other than time, or if the employee’s remuneration or wage fluctuates significantly from period to period, any payment must be calculated by reference to remuneration or wage during
(a)	the preceding 13 weeks; or
(f) if employed for a shorter period, that period.

4.7.4 Employers and employees should consult a schedule published in the Government Gazette to determine whether a particular category of payment forms part of an employee’s remuneration for the purpose of calculations made in terms of this Act.

[bookmark: _Toc513813338][bookmark: _Toc513815379][bookmark: _Toc95753053][bookmark: _Toc99707434][bookmark: _Toc99715396][bookmark: _Toc99716190]5.	TERMINATION OF EMPLOYMENT: CHAPTER FIVE

5.1 Application
[bookmark: _Toc513813339][bookmark: _Toc513815380][bookmark: _Toc89427220][bookmark: _Toc95753054][bookmark: _Toc99707435][bookmark: _Toc99715397][bookmark: _Toc99716191]This chapter does not apply to an employee who works less than 24 hours in a month for an employer.

5.2 Notice of termination of employment: Section 37 
5.2.1	A contract of employment may be terminated on notice of not less than
(a) one week, if the employee has been employed for six months  or less;
(b) two weeks, if the employee has been employed for more than six months but not more than one year;
(c) four weeks, if the employee has been employed for one year or more, or if a farm worker or domestic worker has been employed for more than six months.


5.3	Severance pay: Section 41

An employee dismissed for operational requirements or whose contract of employment is terminated in terms of section 38 of the Insolvency Act, 1936 is entitled to one week’s severance pay for every year of service.

5.4	Certificate of Service: Section 42 

[bookmark: _Toc513813340][bookmark: _Toc513815381][bookmark: _Toc89427221][bookmark: _Toc95753055][bookmark: _Toc99707436][bookmark: _Toc99715398][bookmark: _Toc99716192]On termination of employment an employee is entitled to a certificate of service. 

[bookmark: _Toc513813341][bookmark: _Toc513815382][bookmark: _Toc95753056][bookmark: _Toc99707437][bookmark: _Toc99715399][bookmark: _Toc99716193]6.	PROHIBITION OF EMPLOYMENT OF CHILDREN AND FORCED LABOUR: SECTIONS 43 – 48

6.1	It is a criminal offence to employ a child under 15 years of age.

6.2	Children under 18 may not be employed to do work inappropriate for their age or that places them at risk. 

6.3 Causing, demanding or requiring forced labour is a criminal offence. 

[bookmark: _Toc513813342][bookmark: _Toc513815383][bookmark: _Toc95753057][bookmark: _Toc99707438][bookmark: _Toc99715400][bookmark: _Toc99716194]7.	VARIATION OF BASIC CONDITIONS OF EMPLOYMENT: SECTIONS 49 – 50
7.1	A collective agreement concluded by a bargaining council may replace or exclude any basic condition of employment except the following: 
(a) the duty to arrange working time with regard to the health and safety and family responsibility of employees (S.7,9 and 13);
(b) reduce the protection afforded to employees who perform night work(S. 17(3) and (4));
(c) reduce annual leave to less than two weeks (S. 20);
(d) reduce entitlement to maternity leave (S 25);
(e) reduce entitlement to sick leave to the extent permitted (S. 22-24); and
(f) prohibition of child and forced labour (S.48).

7.2	Collective agreements and individual agreements may only replace or exclude basic conditions of employment to the extent permitted by the Act or a sectoral determination (S.49). 

7.3	The Minister of Labour may make a determination to vary or exclude a basic condition of employment. This can also be done on application by an employer or employer organisation (S. 50). 

7.4	A determination may not be granted unless a trade union representing the employees has consented to the variation or has had the opportunity to make representations to the Minister.  A copy of any determination must be displayed by the employer at the work place and must be made available to employee’s (S.50).
 the period of payment;
(v) number of hours worked on a Sunday or public holiday during that period; and
(vi) if an agreement to average working time has been concluded, the total number of ordinary and overtime hours worked in the period of averaging.
4.6	Deductions and other acts concerning remuneration: Sections 34 and 34A

4.6.1	An employer may not deduct money from an employee’s remuneration unless –
(e) The employee agrees in writing to the deduction of a specific debt;
(f) The deduction is made in terms of a collective agreement, law, court order or arbitration award 

4.6.2	A deduction in respect of damage or loss caused by the employee may only be made with agreement and after the employer has followed a fair procedure

4.6.3	Employers must pay deductions and employer contributions to benefit funds to the fund within seven days.
4.7	Calculation of remuneration and wages: Section 35 

4.7.1	Wages are calculated by the number of hours ordinarily worked.

4.7.2	Monthly remuneration or wage is four and one-third times the weekly wage.

4.7.3	If calculated on a basis other than time, or if the employee’s remuneration or wage fluctuates significantly from period to period, any payment must be calculated by reference to remuneration or wage during
(a)	the preceding 13 weeks; or
(g) if employed for a shorter period, that period.

4.7.5 Employers and employees should consult a schedule published in the Government Gazette to determine whether a particular category of payment forms part of an employee’s remuneration for the purpose of calculations made in terms of this Act.


3.3.5 An employer may require a medical certificate before paying an employee who is absent for more than two consecutive days or who is frequently absent.

3.4	Maternity leave: Sections 25 & 26

3.4.3 A pregnant employee is entitled to four consecutive months’ maternity leave. 

3.4.2	A pregnant employee or employee nursing her child is not allowed to perform work that is hazardous to her or her child.

3.5	Family responsibility leave: Section 27

3.5.1	Full time employees are entitled to three days paid family responsibility leave per year, on request, when the employee’s child is born or sick, or in the event of the death of the employee’s spouse or life partner, or the employee’s parent, adoptive parent, grandparent, child, adopted child, grandchild or sibling.

3.5.2	An employer may require reasonable proof.






























5.2.2 A collective agreement may shorten the four weeks notice period to not less than two weeks.
5.2.3	Notice must be given in writing except when it is given by an illiterate employee.
5.2.4	The notice on termination of employment by an employer in terms of the Act does not prevent the employee challenging the fairness or lawfulness of the dismissal in terms of the Labour Relations Act, 1995 or any other law.

5.3	Severance pay: Section 41
An employee dismissed for operational requirements or whose contract of employment is terminated in terms of section 38 of the Insolvency Act, 1936 is entitled to one week’s severance pay for every year of service.

5.4	Certificate of Service: Section 42 
[bookmark: _Toc513813343][bookmark: _Toc513815384][bookmark: _Toc89427224][bookmark: _Toc95753058][bookmark: _Toc99707439][bookmark: _Toc99715401][bookmark: _Toc99716195]On termination of employment an employee is entitled to a certificate of service. 

[bookmark: _Toc513813344][bookmark: _Toc513815385][bookmark: _Toc95753059][bookmark: _Toc99707440][bookmark: _Toc99715402][bookmark: _Toc99716196]6.	PROHIBITION OF EMPLOYMENT OF CHILDREN AND FORCED LABOUR: SECTIONS 43 – 48

6.1	It is a criminal offence to employ a child under 15 years of age.
6.2	Children under 18 may not be employed to do work inappropriate for their age or that places them at risk. 
6.3 Causing, demanding or requiring forced labour is a criminal offence. 


[bookmark: _Toc513813345][bookmark: _Toc513815386][bookmark: _Toc95753060][bookmark: _Toc99707441][bookmark: _Toc99715403][bookmark: _Toc99716197]7.	VARIATION OF BASIC CONDITIONS OF EMPLOYMENT: SECTIONS 49 – 50
7.1	A collective agreement concluded by a bargaining council may replace or exclude any basic condition of employment except the following: 
(g) the duty to arrange working time with regard to the health and safety and family responsibility of employees (S.7,9 and 13);
(h) reduce the protection afforded to employees who perform night work(S. 17(3) and (4));
(i) reduce annual leave to less than two weeks (S. 20);
(j) reduce entitlement to maternity leave (S 25);
(k) reduce entitlement to sick leave to the extent permitted (S. 22-24); and
(l) prohibition of child and forced labour (S.48).
7.2	Collective agreements and individual agreements may only replace or exclude basic conditions of employment to the extent permitted by the Act or a sectoral determination (S.49). 
7.3	The Minister of Labour may make a determination to vary or exclude a basic condition of employment. This can also be done on application by an employer or employer organisation (S. 50). 
7.4	A determination may not be granted unless a trade union representing the employees has consented to the variation or has had the opportunity to make representations to the Minister.  A copy of any determination must be displayed by the employer at the work place and must be made available to employee’s (S.50).




7.2	Collective agreements and individual agreements may only replace or exclude basic conditions of employment to the extent permitted by the Act or a sectoral determination (S.49). 

7.3	The Minister of Labour may make a determination to vary or exclude a basic condition of employment. This can also be done on application by an employer or employer organisation (S. 50). 

7.4	A determination may not be granted unless a trade union representing the employees has consented to the variation or has had the opportunity to make representations to the Minister.  A copy of any determination must be displayed by the employer at the work place and must be made available to employee’s (S.50).
 the period of payment;
(vii) number of hours worked on a Sunday or public holiday during that period; and
(viii) if an agreement to average working time has been concluded, the total number of ordinary and overtime hours worked in the period of averaging.
4.6	Deductions and other acts concerning remuneration: Sections 34 and 34A

4.6.1	An employer may not deduct money from an employee’s remuneration unless –
(g) The employee agrees in writing to the deduction of a specific debt;
(h) The deduction is made in terms of a collective agreement, law, court order or arbitration award 

4.6.2	A deduction in respect of damage or loss caused by the employee may only be made with agreement and after the employer has followed a fair procedure

4.6.3	Employers must pay deductions and employer contributions to benefit funds to the fund within seven days.
4.7	Calculation of remuneration and wages: Section 35 

4.7.1	Wages are calculated by the number of hours ordinarily worked.

4.7.2	Monthly remuneration or wage is four and one-third times the weekly wage.

4.7.3	If calculated on a basis other than time, or if the employee’s remuneration or wage fluctuates significantly from period to period, any payment must be calculated by reference to remuneration or wage during
(a)	the preceding 13 weeks; or
(h) if employed for a shorter period, that period.

4.7.6 Employers and employees should consult a schedule published in the Government Gazette to determine whether a particular category of payment forms part of an employee’s remuneration for the purpose of calculations made in terms of this Act.


3.3.6 An employer may require a medical certificate before paying an employee who is absent for more than two consecutive days or who is frequently absent.

3.4	Maternity leave: Sections 25 & 26

3.4.4 A pregnant employee is entitled to four consecutive months’ maternity leave. 

3.4.2	A pregnant employee or employee nursing her child is not allowed to perform work that is hazardous to her or her child.

3.5	Family responsibility leave: Section 27

3.5.1	Full time employees are entitled to three days paid family responsibility leave per year, on request, when the employee’s child is born or sick, or in the event of the death of the employee’s spouse or life partner, or the employee’s parent, adoptive parent, grandparent, child, adopted child, grandchild or sibling.

3.5.2	An employer may require reasonable proof.





























[bookmark: _Toc513813346][bookmark: _Toc513815387][bookmark: _Toc95753061][bookmark: _Toc99707442][bookmark: _Toc99715404][bookmark: _Toc99716198]8.	SECTORAL DETERMINATIONS: SECTION 51
[bookmark: _Toc513813347][bookmark: _Toc513815388][bookmark: _Toc89427228][bookmark: _Toc95753062][bookmark: _Toc99707443][bookmark: _Toc99715405][bookmark: _Toc99716199]Sectoral determinations may be made to establish basic conditions for employees in a sector and area.
9.	MONITORING, ENFORCEMENT AND LEGAL PROCEEDINGS: 	 SECTIONS 63 – 81
9.1	Labour inspectors must advise employees and employers on their rights and obligations in terms of employment laws.  They conduct inspections, investigate complaints and may question persons and inspect, copy and remove records and other relevant documents (S. 64 – 66). 
9.2	An inspector may serve a compliance order on an employer who is not complying with a provision of the Act.  The employer may object against the order to the Director-General: Labour, who after receiving representations, may confirm, modify or set aside an order.  This decision is subject to appeal to the Labour Court (S. 68 – 73).  
9.3 Employees may not be discriminated against for exercising their rights in terms of the Act (S. 78 – 81).

10. PRESUMPTION AS TO WHO IS AN EMPLOYEE: SECTION 83A
10.1 	A person who works for, or provides services to, another person is presumed to be an employee if –
(a) his or her manner or hours of work are subject to control or direction;
(b) he or she forms part of the employer’s organisation;
(c) he or she has worked for the other person for at least 40 hours per month over the previous three months;
(d) he or she is economically dependant on the other person; 
(e) he or she is provided with his or her tools or work equipment; or
(f) he or she only works for, or renders service to, one person. 
10.2	If one of these factors is present, the person is presumed to be an employee until the employer proves that he or she is not.  
[bookmark: _Toc513813348][bookmark: _Toc513815389][bookmark: _Toc95753063][bookmark: _Toc99707444][bookmark: _Toc99715406][bookmark: _Toc99716200]11.	GENERAL
[bookmark: _Toc513813349][bookmark: _Toc513815390][bookmark: _Toc89427230][bookmark: _Toc95753064][bookmark: _Toc99707445][bookmark: _Toc99715407][bookmark: _Toc99716201]It is an offence to:
(a) obstruct or attempt to influence improperly a person who is performing a function in terms of the Act;
(b) obtain or attempt to obtain any prescribed document by means of fraud, false pretences, or by presenting or submitting a false or forged document;
(c) pretend to be a labour inspector or any other person performing a function in terms of the Act;
(d) refuse or fail to answer fully any lawful question put by a labour inspector or any other person performing a function in terms of the Act;
(e) refuse or fail to comply with any lawful request of, or lawful order by, a labour inspector or any other person performing a function in terms of the Act;
(f) hinder or obstruct a labour inspector or any other person performing a function in terms of the Act. (S. 92)




























3.4 [bookmark: _Toc513815391][bookmark: _Toc99716202]Who is an Employee?
[bookmark: _Toc513813351][bookmark: _Toc513815392][bookmark: _Toc99715409][bookmark: _Toc99716203]An employee is an individual that is hired to work for a person or company that pays them a wage or salary in return.

[bookmark: _Toc99715410][bookmark: _Toc99716204]Different Types of employees:
[bookmark: _Toc99707447]
· [bookmark: _Toc99715411][bookmark: _Toc99716205]Permanent employees
A person is employed on an indefinite basis, subject to a probationary period that is reasonable (normally not more than 6 months). During probation, employment may be terminated, but the reasons and procedures laid down by the Labour Relations Act of 1995 must be taken into account.
· [bookmark: _Toc513813352][bookmark: _Toc513815393][bookmark: _Toc99707448][bookmark: _Toc99715412][bookmark: _Toc99716206]Temporary employees
[image: Employees appreciate companies that include self-discovery programs in  their benefit mix – The Romania Journal]In this case the employer engages the employee for a fixed term or for a particular project. Upon expiry of the fixed term or termination of the project, the contract may or may not be renewed.
· The regular renewing of a fixed term contract can lead to an employee claiming that he or she has a reasonable expectation of further renewal
· Not renewing a contract where there is such a reasonable expectation can be regarded as unfair dismissal.

· Temporary Employment Service (TES)
An alternative to employing people on a temporary basis is approaching a temporary employment service (TES), formerly known as a labour broker. The labour that is required is employed by the TES and the employer is regarded as the client.
The TES and the client are both liable for compliance with the Basic Conditions of Employment Act (with regard to working hours, overtime, annual leave and sick leave), but as far as security and termination of employment are concerned (protection against unfair dismissal and unfair labour practices), the responsibility remains with the TES as the employer.
· [bookmark: _Toc513813353][bookmark: _Toc513815394][bookmark: _Toc99707449][bookmark: _Toc99715413][bookmark: _Toc99716207]Casual employees
Since the Basic Conditions of Employment Act of 1997 became law, the concept of the casual employee has virtually fallen away. 
Any person who works for more than 24 hours per month enjoys the protection afforded by the Act, namely working hours, overtime, meal intervals, etc.  The employee may even qualify for annual leave, sick leave, family responsibility leaves and other benefits.

· [bookmark: _Toc513813354][bookmark: _Toc513815395][bookmark: _Toc99707450][bookmark: _Toc99715414][bookmark: _Toc99716208]Independent contractors
The distinction between an independent contractor and an employee hinge on the following issues:
· Are the manner in which the person works and the hours of work subject to the control or direction of another person?
· Does the person form part of the organization?
· Has that person worked for that person or organisation for an average of at least 40 hours per month over the last three months?
· Is there economic dependency?
· Is the person provided with his or her tools of trade, or work equipment?
· Does this person only work for or supply services to one person or organisation?
· Does this person obtain at least 80% of his or her remuneration from one person or organisation?

If one or more of these factors is present, a person who provides a service to you is presumed to be an employee until the contrary is proven.





3.5 [bookmark: _Toc513815396][bookmark: _Toc99716209]The CCMA
The Commission for Conciliation, Mediation and Arbitration (CCMA) is a dispute resolution body established in terms of the Labour Relations Act, 66 of 1995 (LRA). 
It is an independent body, does not belong to and is not controlled by any political party, trade union or business.

3.5.1 Vision and mission of the CCMA

For ourselves we hold dear professionalism, integrity and service, and the value of sharing trustworthy relationships. 
For the CCMA, we hold ourselves accountable for sustaining our vibrant diverse community, united by a thirst for learning and strengthened by self-discipline.
[image: Directive In Respect Of Access To The Commission For Conciliation,  Mediation And Arbitration During The Covid-19 Pandemic | SALLR]For the public we hold fast to our commitment to transforming labour relations by resolving disputes fairly and sharing our knowledge widely.
For Africa we hold high the ideals of equity, social justice and shared prosperity.

CCMA Values
· Integrity 
· Non-discrimination, embracing diversity 
· Maturity (openness) 
· Accountability (conscientiousness) 
· Service and teamwork 



3.5.2 Steps for disputes at the CCMA

Step 1:
If you have a Labour problem, it is very important that you take steps immediately. In the case of an unfair dismissal dispute, you have only 30 days from the date on which the dispute arose to open a case. With discrimination cases, you have six months.
Step 2:
If you have decided to lodge a dispute, you need to complete a CCMA case referral form, also known as a LRA Form 7.11. These forms are available from the CCMA offices, DOL offices and the CCMA website. (http://www.ccma.org.za ).

[image: CCMA concerned by increase in retrenchments amid COVID-19 lockdown]Step 3:
Once you have completed the form, you need to ensure that a copy is delivered to the other party. You must be able to prove that they received a copy.  Acceptable methods include faxing a copy (keep the fax transmission slip), sending it by registered mail (keep the postal receipt), send it by courier (keep proof) or deliver in person (ask the person receiving it to sign for it).

Step 4:
You do not need to bring the referral form to the CCMA in person. You may also fax the form or post it. Make sure that a copy of the proof that the form had been served on the other party is also enclosed.

Step 5:
The CCMA will inform both parties as to the date, time and venue of the first hearing.

Step 6:
Usually, the first meeting is called a conciliation hearing. Only the parties, trade union or employer organization representatives (if a party to the dispute is a member) and the CCMA Commissioner will attend. The purpose of the hearing is to reach an agreement acceptable to both parties. Legal representation is not allowed.

Step 7:
If no agreement is reached, the Commissioner will issue a certificate to that effect. Depending on the nature of the dispute, the case may be referred to the CCMA arbitration or the Labour Court as a further step.

Step 8:
In order to have an arbitration hearing, you have to complete a request for arbitration form, also called a LRA Form 7.13. A copy must be served on the other party (same as in step 3). Arbitration should be applied for within three months from the date on which the Commissioner issued the certificate.

Step 9:
Arbitration is a more formal process and evidence, including witnesses and documents, may be necessary to prove your case. Parties may cross -examine each other. Legal representation may be allowed. The commissioner will make a final and binding decision, called an arbitration award, within 14 days.

Step 10:
If a party does not comply with the arbitration award, it may be made an order of the Labour Court.

Disputes
If you are an employee in dispute with your employer, or vice versa, over a matter such as:
· Dismissal;
· Wages and working conditions;
· Workplace changes;
· Or discrimination,

You may want to ask the CCMA to conciliate or even arbitrate your dispute.
A union or employers' organisation may also initiate this action. You do not need the other party's consent before taking a matter to the CCMA.   Visit the CCMA website at www.ccma.org.za  for more information.

3.6 [bookmark: _Toc513815397][bookmark: _Toc99716210]The Employment Equity

The Employment Equity Act (EEA), which came into operation on 9 August 1999, provides for the promotion of the constitutional right to equality, the elimination of unfair discrimination and the implementation of employment equity in the workplace to address historical discrimination and to achieve diversity in the workplace. 

The EEA prohibits unfair discrimination and confers on employees and applicants for employment the right to refer unfair discrimination disputes to the CCMA and thereafter the Labour Court. The Labour Court may award unlimited compensation where it finds that an employer has discriminated against an individual unfairly.

[image: Employment equity: A tool kit for PSAC members | Public Service Alliance of  Canada]The EEA also obliges employers employing more than fifty employees (so-called designated employers) to implement affirmative action measures aimed at achieving employment equity, to prepare and implement employment equity plans and submit regular reports to the Director General of the Department of Labour. 
Designated employers must also appoint a senior manager to take responsibility for and oversee the implementation of the EEA. Failure to comply with the EEA can expose a designated employer to fines of between R500 000 and R900 000 per contravention.

The EEA furthermore establishes a commission for employment equity and provides for the monitoring of employment equity compliance by employees, trade unions and labour inspectors.

The purpose of the Act can be summarised as follows to achieve equity in the workplace by: 
· promoting equal opportunity and fair treatment in employment through the elimination of unfair discrimination; and 
· implementing affirmative action measures to redress the disadvantages in employment experienced by designated groups, in order to ensure their equitable representation in all occupational categories and levels in the workforce

"Designated groups" means black people, women and people with disabilities
"Black people" is a generic term which means Africans, Coloureds and Indians;

3.6.1 Prohibition of unfair discrimination:

1. No person may unfairly discriminate, directly or indirectly, against an employee, in any employment policy or practice, on one or more grounds, including:
· race 
· gender /sex 
· pregnancy 
· marital status
· [image: Discrimination in the Workplace - Part 2 - LabourMan Consultants]family responsibility
· ethnic or social origin
· colour
· sexual orientation
· age
· disability 
· religion
· HIV status
· conscience
· belief
· political opinion
· culture
· language
· birth
2. It is not unfair discrimination to:
· take affirmative action measures consistent with the purpose of this Act; or 
· distinguish, exclude or prefer any person on the basis of an inherent requirement of a job. 
3. Harassment of an employee is a form of unfair discrimination and is prohibited on any one, or a combination of grounds of unfair discrimination listed in subsection (1).

Employment equity committees in the workplace:
An Employment Equity Committee is responsible for the monitoring of the implementation of employment equity and the adoption of appropriate initiatives, policies and procedures on a consultative basis. The Employment Equity Committee makes recommendations on procedures for the effective implementation of the EE Policy.














3.7 [bookmark: _Toc513815398][bookmark: _Toc99716211]Skills Development Act

The purposes of this Act are:

· To develop the skills of the South African workforce:
· to improve the quality of life of workers, their prospects of work and Labour mobility; 
· to improve productivity in the workplace and the competitiveness of employers; 
· to promote self-employment; and 
· to improve the delivery of social services
· To increase the levels of investment in education and training in the Labour market and to improve the return on that investment
· To encourage employers:
· to use the workplace as an active learning environment; 
· to provide employees with the opportunities to acquire new skills; 
· to provide opportunities for new entrants to the Labour market to gain work experience; and 
· [image: Claiming The SDL - BANKSETA]to employ persons who find it difficult to be employed 
· To encourage workers to participate in learnership and other training programmes.
· To improve the employment prospects of persons previously disadvantaged by unfair discrimination and to redress those disadvantages through training and education
To ensure the quality of education and training in and for the workplace in order to assist:
· work-seekers to find work; 
· retrenched workers to re-enter the Labour market; 
· employers to find qualified employees
· To provide and regulate employment services.
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